
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Beverage Wholesalers, Inc.

for a Hearing to Review a Determination of Tax on
Alcohol ic Beverages under Art ic le 18 of the Tax Law
for the Period 6/I /80 -  L2/31/81 and Chapter 46,
Title Y of the Administrative Code of the City of
New York for the Period JuIy,  1981.

AFFIDAVIT OF MAII,N.IG

State of New York J
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of l larch, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Beverage Wholesalers, Inc.,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
htrapper addressed as fol lows:

Beverage Wholesalers, Inc.
140 Merr ick Rd.
lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
14th day of March, 7984.

zed to a is te r  oa t
pursuant to Tax sect ion



STATE OT NEW YORK

STATE TAX COM}TISSION

t ter of  the Pet i t ion
o f

Beverage Wholesalers, Inc.

for a Hearing to Review a Determination of Tax on
Alcohol ic Beverages under Art ic le 18 of the Tax
Law for the Period 611/8A - I2/3L/8L and Chapter
46, Ti t le Y of the Administrat ive Code of the City
of New York for the Period July,  1981.

AITIDAVIT OF MAITING

State of New York l
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, L984, he served the within not ice of Decision by cert i f ied
mai l  upon Louis J.  Giacopino, the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Louis J.  Giacopino
417 Northern Blvd.
Great  Neck ,  NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of  March,  1984.

r ized to a s ter  oa ths
pursuant to Tax w sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 14, 7984

Beverage Wholesalers, Inc.
140 Merrick Rd.
Lynbrook, NY 11563

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 430 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Conmission may be instituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMI"IISSION

Petit ioner' s Representative
Louis J. Giacopino
417 Northern BIvd.
Great Neck, NY 11201
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t ion

o f

BEVERAGE WHOLESALERS, INC.

for a Hearlng to Revlew a Determlnatlon of Tax
on AlcoholLc Beverages under Article 18 of the
Tax Law for the Perlod June 1, 1980 through
December 31, 1981 and Chapter 46, Ti t le Y of
the Administrative Code of the City of New York
for the Perlod July,  1981.

Whether petitloner

on purchases of gal-lons

Massachusetts.

Pet i t loner,  Beverage WhoJ-esalers, Inc.,  140 Merr lck Road, Lynbrook'  New

York 11563, f i led a pet i t ion for a hearlng to revlew a deterninat ion of tax on

alcohollc beverages under Article 18 of the Tax Law for the perlod June 1, 1980

through December 31, 1981 and Chapter 46, TitLe Y of the AdnlnLstratlve Code of

the City of New York for the period Jul-y,  1981 (Fi le No. 374L6>.

A fornal hearlng was held before Doris E. Stelnhardt, Ilearing Offlcer, at

the offlces of the State Tax ConnnLsslon, Two World Trade Center, New York, New

York, on December 6, 1983 at 1:30 P.M. Pet i t ioner appeared by Louis J.  Glacopino,

CPA. The Audit Dlvislon appeared by John P. Dugan, Esq. (Lawrence A. Newman,

E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

entitled to refund of aLcoholic beverage tax lt paid

beer subsequently sold to distributors sltuated ln

1s

o f

FINDINGS OF FACT

1. Petttloner, Beverage Wholesalers, Inc. (forrrerly Beverage Brokers,

Inc.), is engaged ln the whoLesale sale, withln and without thLs state' of soft

drinks and beer. Petitloner uses the cash method of accountlng, and malntalns
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lts books and files lts federal. corporatlon lncome tax return on a flscal year

basis (July I through June 30).

2. For the perlod under conslderation, petitloner fiLed Returns of Tax on

Beer and Sinll-ar Fermented Mal-t Beverages (forrn MT-103.7) on a monthl-y schedule.

Pet l . t lonerrs June, 1980 return ref lected no sales of beer and hence, no tax

llablllty lncurred; its returns for JuJ-y and August, 1980 showed tax due; Lts

returns for the remalnder of the perlod indlcated overpa)ments of tax.

3. On or about February 11, 1982, petltloner fil-ed two Claims for Refund

of Tax on Alcohol- lc Beverages (forn MT-381.1),  seeking refunds for the perlods

September, 1980 through Septenber,  1981 and October through December, 1981 ln

the  respec t ive  amounts  o f  $20,238.18  and $8 ,889.72 .

4. On NIay 24, L982, the Audit Dlvislon lssued to petitloner a Notice of

Determi-natlon of Tax Due under Article 18 of the Tax Law, assessing alcoholic

beverage tax for the peri.od June 1, 1980 through Decenber 31, 1981 ln the

amounL of $2,304.10 and penalty of $391.70; plus New York City excise tax under

the Adninistrative Code of the City of New York Chapter 46, TitJ-e Y for the

period July,  1981 ln the anount of $342.96 and penalty of $44.58. The Audlt

Divislon also advlsed peti.tioner ln such notlce of determlnation that petLtionerrs

clains for refund had been denled in fu11-.

5. Petitloner purchased cases of beer from New York Beer Dlstrl.buting

Corp. ("NY Beer") at a price whlch enbraced the Articl-e 18 aLcoholic beverage

tax. Pet l t ionerrs representat ive offered in evidence photocopies of the

purchase lnvolces for the months of September, October and November, 1980 and

April, June and August, 1981, whlch documents lndicated the brand of beer,

number of cases, number of gallons and prlce per case and stated "N.Y.S. tax

lncluded.rr (The origlnal lnvoices had been furnlshed to, but never returned
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by' the State Liquor Authorlty.) The beer remalned in storage at NY Beerrg

business premlses unttl so1-d by petitioner.

6. PetltLoner sol-d most of the beer Lt purchased from NY Beer to dlstrlbutors

situated ln Massachusetts. Petttloner charged these distributors the s€rme

prlce pet i t ioner i tsel f  paid, pet i t ionerrs prof i t  thus to conslst  of  the anount

of the excise tax. Petitionerfs representative lntroduced ln evldence the

originals of sales involces to varlous Massachusetts beverage distributors for

the nonths of September, October and November, 1980 and April, June and August,

1 9 8 1 .

7. Pet l t ionerrs president dld not deposit  the checks recelved for the

beer shlpped to the Massachusetts dlstrlbutors but rather, endorsed them and

forwarded them to NY Beer as pa)ment for petltionerts purchases. Petltionerts

accountant was una!ilare of this practice untll- lt was discovered by the excise

tax examiners ln the course of the audit. The number of gallons of beer

pet l t l .oner sold were properly reported on pet i t lonerts returns, however,  s lnce

the returns were prepared utillzlng the lnvolces; petitlonerrs income was

likewise accuratel-y reported slnce petitioner has not yet reaLlzed and recogntzed

the prof l ts on the beer at issue (since l ts refund cLaims were disal lowed).

8. Petitloner and NY Beer developed these business arrangements because

the latter was not licensed to sell beer in the Cornmonwealth of Massachusetts.

9. The Audlt  Dlvls ionrs posl. t lon is that there ls lnsuff lc ient evidence

that petiti.oner pald the excise tax: the subJect purchases and sales of beer

were not entered on petlti.onerrs books and records.

CONCLUSIONS OF LAW

A. That Tax

and nonconmercLal

Law Ar t i cLe  18 ,  sec t lon  424.L(a)

importers an excise tax on beer,

lmposes upon dlstrlbutors

when sold or used within
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thLs state, at the rate of four and four-nlnths cents per gallon. The Adninis-

t ra t i ve  Code o f  the  C i ty  o f  New York ,  Chapter  46 ,  T i t le  Y ,  sec t lon  Y46.2 .0(a)  (1 )

imposes an addltional excLse tax on beer, when sold or used wlthln the Clty, at

the rate of twelve cents per gallon. Whenever the Connlsslon deterninee that

the excise taxes were pald ln error, lt is authorized to cause such taxes to be

refunded, provided an application therefor was flled within two years fron the

tLme the erroneous pa)rment was made. Tax Law section 434.I, Adminlstrative

Code sec t lon  Y46-4 .0 .

B. That pet l t loner sat isfactor l ly establ lshed, by the Lntroduct lon ln

evidence of sample purchase involces and sample sales invoices and by the

credlble testinony of lts presldent (as noted ln Flndtngs of Fact 5 and 6),

that it pald excise tax on beer purchases which Lt subsequentl-y sold to out-of-

state distributors. Consequentlyr petitioner Ls entltled to refund of such

taxes erroneously pald.

C. That the pe8ltion of Beverage llholesalers, Inc. is grant,ed; the notlce

of det,ermLnation of tax due issued on May 24, 1982 ls cancelled; and the Audlt

Dlvis ion is dlrected to process pet i t lonerrs claims for refund.

DATED: Albany, New York STATE TAX CO},IMISSION

MAR 14 1984
PRESIDENT


