
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of
o f

Wil l ian Wrigley,

Pet i t ion

Conpany

the

AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or RevLsion
of a Determination or Refund of Corporation
Franchlse Tax under Article(s) 9R of the Tax
Law fo r  the  Years  1975-1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Connission, that he/she is over 18 years
of age, and that on the llth day of D1arch, 1987, he/she served the wlthLn
notice of Decision by certified mall upon I'Il l-l lan Wrlgley, Jr. Company the
petLtioner in the wlthin proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid rrrapper addressed as fol lows:

Willia:n WrJ.gley, Jr. Company
410 North Michigan Avenue
Chlcago,  IL  60611

and by depositing saDe enclosed in a postpaid properly addressed wrapper in a
post offl-ce under the exclusive care and custody of the United States Postal-
Servlce withln the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said nrapper ls the last known addrees
of the pett t , ioner.

Sworn to before me thls
l l th  day  o f  March ,  L987.

Authorized to adninister oaths
pursuant to Tax Law sect,ion L74

J r .



STATE

STATE

OF NEI{ YORK

TAX COMMISSION

In the Matter of
ot

tr{l1-Lian I'Irigley,

the Pet i tLon

Jr. Company AFFIDAVIT OF MAILING

for Redetermlnatl-on of a Deficiency or Revision :
of a Determinatlon or Refund of Corporatlon Franchlse Tax
under Art ic le(s) 94 of the Tax Law :
for the Years L975'L98O.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she ls over 18 yearg
of ager.and that on the l l th day of March, L987, he served the wtthln not lce of
Declston by certifled mail upon Il. Randolph I'Il l l lansr the representative of
the petitioner in the within proceedlng, bJr enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

H. Randolph Willlams
Baker & McKenzie
Sulte 2800, Prudent laL PLaza
Chlcago, IL 60601

and by deposlttng same encLosed in a postpald properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addressee is the repreaentatlve
of the petitioner hereln and that the address set forth on sald wrapper ls the
last known address of the representat ive of the petLt ioner.

Sworn to before me this
1 l th  day  o f  March ,  1987.

s te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 11, 1967

Wtlllan Wrlgley, Jr. Conpany
410 North lllchlgan Avenue
Chlcago,  IL  6061f

Gentlemen:

PLease take notlce of the Declslon of che State Tax Connlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnl.stratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declslon by the State Tax Co qrLsslon nay be lnstltuted onLy under
Artlcle 76 of the Clvll- Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of thls not lce.

Inqulrles concernlng the computat,lon of tax due or refund allowed ln accordance
\rith this declslon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Building #9, State Campus
Albany, New York L2227
Phone # (51E) 457-20E6

Very truly yours'

STATE TAX COMMISSION

ec: Taxlng Bureauts Representat lve

Petttioner t s Representatlve:
II. Randolph tr{llllans
Baker & McKenzie
Sulte 2E00, Prudent laL Plaza
Chicago, IL 60601



STATE OF NEW YORK

STATE TAX CO}OTISSION

In the Matter of the Pet i t lon

o f

I/ilILLIAM WRIGLEY, JR. COI{PAI{Y

for Redetermlnatlon of a Deflcl-ency or for
Refund of Corporatlon Franchise Tax under
Artlcle 9A of the Tax Law for the Years 1975
through 1980.

DECISION

Petltioner, I{Lllian Wrlgley, Jr. Conpany, 410 North Mlchlgan Avenue,

Chlcago, I l l lnois,  50611, f l led a petLtLon for redetermlnat ion of a def lc leocy

or for refund of corporation franchlse tax under Artlcl-e 9A of the Tax Law for

the years 1975 through 1980 (Fl le No. 39340).

A hearlng was held before Arthur Bray, Ilearlng Offlcer, at the offlces of

the State Tax Conmission, I{. Averell Ilarriman State Offlce BulldLng Campus'

Albany, New York L2227 on Februaty 24, 1986 at 1:15 P.M., with al-L br iefs to be

ftLed by Ylay 26, 1986. Petltioner appeared by Baker & McKenzle (H. Randolph

Wl1lLans, Esq.,  of  counsel) .  The Audlt  Dtvls ion appeared by John P. Dugan'

Esq.  (Thonas C.  Sacca,  Esq.  r  o f  counse l ) .

ISSUE

Whether petit,ioner's actlvitles withln New York State durlng the years at

issue const i tuted the sol ic i tat lon of orders, as def ined by 15 U.S.C. $381 et

S,. ,  thereby precluding this State fron lnposing a tax on pet l t ionertg lncome.

FINDINGS OF FACT

1.  Pet i t ioner

and sale of chewlng

I l l lnols.

ls an lllinois corporatl-on which is engaged Ln the manufacture

gum. I ts pr incipal place of business is located ln Chlcago'
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2. 0n September 14, 1979, pet i t loner f l led a t inely claim for refund io

the amount of $92 ,357.69 pl-us Lnterest for New York State corporatlon franchlse

tax paid by i t  for 1ts taxable year ended December 31, L975.

3. On October L7, 1979, pet l t ioner f l led the fol lowlng t imely clalms for

refund of franchise tax pald by lt:

PerLod Ended Amount of Clalo

4. In 1981, the Audit  Dlvis ion conducted a f ie ld audit  of  pet i t lonerfs

franehise tax reports for the perlods ended December 31, 1978 thtough December 31,

1980. As a result  of  that f ie ld audit ,  the Audtt  Dlvls lon proposed to dLsal low

the clalns for refund descrlbed ln Flndlngs tt2tt and rr3rf abover aod to assert

Lhe following deflcLencies ln the franchise tax:

Period Ended Amount of Defl.clencles

($214.00)  tax  reduc t lon
$  7 6  , 0 5 6  . 0 0
$ 3 0 , 8 4 0  . 0 0

5. On January 6, L982, pet l t ioner t lnely protested the proposed def lc len-

cles and denlal- of clalns, described ln Findlng 'r4tr above.

6. On AprLl  12, 1982, the Audlt  DivisLon tssued the fol lowlng not ices of

December 31, 1976
December  31 ,  1 ,977
December 31, I978
December 31, L979

December 31, L978
December 31, 1979
December  31 ,  1980

$LzL '542 .79  p lus  l n te res t
I00,734,61 plus Lnterest
L05,784.25 pLus lnterest
18,000.00 p lus ln terest

Interest

$  s4 .00
I  7 ,868 .00
4 ,586 .00

of the claims

Total

$  223 .00
94  ,5  18  .00
35 ,550 .00

for refund

def ic lency:

Period Ended

December  31 ,  1978
December 31, L979
December  31 ,  1980

Tax

$  169 .00
76 ,  650 .  00
30 ,  964  .00

These not ices of def lc iency const l tuted a deniaL

described ln Findlngs "2 
rrand rt3rt above.
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7. 0n l {ay 11, 1982, pet i t ioner t lnely f l led l ts pet l t lon to redeternlne

the deficiencies and dlsallowance of refunds, descrlbed ln Flndtng "6" above.

8. The facts relevant to petitionerrs cLaims are the same for all taxable

years in quest lon.

9. Pet i t ioner employed approxinately 30 sales representat lves who operated

in New York State. Sales representat ives were responslble to a regional sales

manager. The regional sales manager, in turn, reported to a dlstrLct manager

who malntalned an office Ln Saddlebrook, New Jersey. Petltioner did not

malntaln a place of business in New York durLng the years ln queetion.

10. Durlng the year L979, petLtLoner established a program known as "Key

Account Manager'r. An lndivldual asslgned to thls prograo was gtven the duty of

trying to increase the sales volume of establlshed hlgh sales volume accounts.

11. Petitioner pald each saLes representatlve a salary, and provlded the

use of an automoblle which was owned by petltloner. PetLtloner reinbursed the

sales representatlves for the operatl.on and naintenance expenses, lncluding

storage, of the automoblle assigned to each representatlve. In all- cases where

a saLes representative rented garage space to store the automobtle, such space

rras rented by the representative lndlvidual.ly and not ln the nane of petl.tLouer.

12. Pet l t ionerrs sal-es representat ives eal led upon "dlrectrr  customers to

lncrease dl-str lbut ion of pet i t ionerrs products. A direct account,  ls one whlch

buys product directly fron petLtioner and Lncl-udes wholesalers, large retail

chalns, and suppllers of vendlng machines. The goal of a saLes representatlve

when he cal led upon a direct account nas to increase dlstr lbut lon of pet l t lonerfs

products. A sales representatl-ve would seek to assure that the direct account

carr led as close to 100 percent of petLt lonerrs product l ines as possible. In

order to lncrease distributlon, the sales representatlve called upon the dl.rect
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account to lnitlate an order, to inforn that lndlvldual of promotlonal campalgns

and to encourage the optinal dispLay of petltionerts products at the retall

level.  The direct account could submit an order to purchase pet l t lonerts

product, whlch the sales representatlve would then submlt to the petltlonerts

dlstrict offLce ln Saddlebrook, New Jersey for approval. From Saddlebrook' the

order would be forwarded to the Chlcago offlce for processtng.

13. Pet i t lonerrs sales representat ives also cal- led upon t t lndlrectt t  customers

to increase distrtbutlon of petltlonerrs product, An ttLndlrecttt account,

usually an lndependently owned retail store, is one whlch purchases a product

from a direct account.

14. The goal of a sales representative when he vlslted an lndlrect account

was to lncrease the dlstr lbut ion of pet l t lonerrs products through Lncreased

purchases by the indirect account from the direct account. l,ltren the sa].es

representative vlslted an indlrect, account the representatlve would check

dlsplays of pet i t lonerfs product for out-of-stock products, out-of-date products'

the locatlon of the product and the number of product llnes dlsplayed. A eaLeg

representative would also explain current promotional and advertlslng campaigns.

15. Since a fresh product was necessary for cont lnued sales, l f  a repreeer-

tative found out-of-date product ln a dlsplay the representatlve woul-d exchange'

on a stick-for-stick basls, the out-of-date product rrlth fresh product drawn

from a small stock of product in hls possession. PetLtl.oner dtd not charge the

lndirect account for thls exchange. The suppl ies of pet i t lonerrs products

whlch were held by the sales representatLves at any t1me, thereforer conslated

of both salable and unsaLable product and had negllgible value.

15. On occasLon, a saLes representat ive repl-aced el ther out-of-date or

undisplayed product nlth stock in an lndl.rect accountrs storage atea.
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17. Occasionally, petitioner supplled an indirect account wlth a dl.splay

stand on which to dlsplay pet l t lonerrs product.  PetLt ionerts sales representa-

tlves would also participate elther alone, or wlth sales representatives of

other companies, ln the arrangement of the dlsplays. Petitloner supplled these

display stands to a retailer free of charge and dld not olrn the stands or

consLder the stands to be lnventory. The stands were purchased fron auppll.ers

throughout the Unlted States and were often shlpped dlrectLy to a custtomer.

18. Petitloner had no telephone tisttng or malllng address ln New York

State durlng the taxabl-e years in question.

19. A11 nanufacturlng actlvlties by petltloner were performed outside NeIt

York State during the taxable years in guestion.

20. Petitioner maintained no stock of goodsr raw materials, or supplles ln

New York State durlng the taxable years in question.

2L. Petltloner owned no tangLble personal property ln New York State

during the taxable years in question other than lts product carrl.ed by the

sales representatives, and the automoblles whlch the sales representatlves used

as transport  between customers.

22. A1l- sal-es by petitloner to New York customers were shipped via a

common carrier from outside New York State pursuant to orders accepted by

pet l t ioner outslde New York State.

23. PetLt ioner dld not repalr  or servlce i ts products after sale.

24. Petitionerrg sales representatlves gave no technlcal advLce on the use

of  l t s  p roduc ts .

25. In accordance with the State AdnlnlstratLve Procedure Act $307(l) ,

petltloners proposed flndlngs of fact have been generally accepted. It ls
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noted, however,  that proposed f lndlng of fact t r8t t  has been reJected as belng ln

the nature of l-egal argument.

CONCLUSIONS OF LAI,I

A .  That  15  U.S.C.  S381 (PL 86-272)  s ta tes ,  in  per t lnent  par ts

f r (a )  No Sta te . . .sha l l  have power  to  lmpose. . .a  ne t  Lncome
tax on the lncome derived wlthln guch State by any Person
fron lnterstate commerce lf the onLy business actlvitles
wlthln such State by or on behalf  of  such person.. ,are
either,  or both, of  the fol lowlng:

(1) t t re sol lc i tat lon of orders by sueh person'  or hLs
representative, in such State for sales of tangibl-e
personal property' whlch orders are sent outslde the
State for approval or reJect lon, and, i f  approved, are
fllled by shlpnent or delivery from a polnt outside
the State; and

(2) the sol lc l- tat lon of orders by such person'  or hLs
representatlve, ln such State ln the name of or for
the benef l t  of  a prospect lve customer of such person,
if orders by such customer to such person to enable
such customer to f111 orders resultlng from such
soltc l tat l -on are orders descr lbed ln paragraph (1).

(b) The provlsions of subsectlon (a) shall not apPly to
the inposit ion of net lncome tax by any State.. .with
respect to --

(1) any corporation which ls incorporated under the
laws of such State; or

(2) any lndivlduaL who.. . ls donlci led in,  or a resldent
of ,  sueh Stage. f l

B. That ln order to be exempt from corporatlon franchise tax' the activl-

t les of the employees of the corporat ion must be l ln l ted to sol ic l tat lon (20

NYCRR L-3 .4  tb l tg l [1v ] ,  e f fec t l ve  January  1 ,  1976) .  Fur ther r  the  te rm so l i c l -

tat lon is to be narrowly construed (fd.)  I lowever,  " [s]ome actLvl t les Lncldental

to offer lng tangible personal property for sale or pursulng offers for the

purchase of tanglble personal property w111 nevertheless be consldered sol lc l-

tat ion and w111 not make the corporat ion taxabLe." ( Id.)
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C. That upon all of the facts and clrcumstances presented, we find that

petLt ionerrs act lv l t les const l tuted soLicl tat lon wlthin the ueanlng of 15

U.S.C. $ 381 thereby precludlng New York from lmposing a tax on pet l t lonerts

lncome. In reachlng thls conclusion it is noted that ln l{atter of Glllette Co.

v. State Tax Coomn., (56 ADzd 475, affd 45 Mf2d 846) the Court  of  Appeals

held that actlvtties substantlally ldentlcal to those of petltloner nere

exempt from corporatlon franchise tax. In Glllette, as ln thLs case' petltioner

had no place of buslness, tel-ephone llsting or ualling address ln New York, all

manufacturlng actlvltles were performed outslde of the State, petlttoner

naintained no stock of goods, raw materlaLs or suppl-les ln New York, the

product carrled by the saLes representatlves was of negllgible value, gales

representatlves advised lndlrect accounts as to dlspl-ay technLques and all

sales by petlttoner were shipped vLa a coumon carrler from outslde New York

State pursuant to orders accepted by pet i t loner outside New York State. I t  ls

noted that, under the clrcumstances presented hereln, the replacement of stale

product wlth fresh product did not exceed the llnits of sollcltation (see Unlted

States Tobacco Co. v. Cornmonwealth, 386 Lzd, 47L [Pa] which was relied on by the

Court in Matter of  Gl l let te Co. v.  State Tax Coq, 45 Mf2d 846, supra).

l{oreoverr the fact that petitloner owned autonobiles whlch were used ln the

s ta te  Ls  o f  no  consequence (20  NYCRR 1-3 .4 [b ] [9 ] [ i v ] [CJ ;  Un l ted  Sta tes  Tobacco

Co. v.  Conmonwealth, supra).



D .

not ices

refund

DATED:

That the pet i t lon of

of def ic iency lssued

are granted.

Albany, New York

-8-

Wllllan llrl.gleyr

Aprl l  12, 1982 ate

Jr. Coupany la

cancelled and

granted, and the

the clalns for

STATE TAX COUMISSION

MAR 1 11981
PRESIDENT


