
STATE OF NEW YORK

STATE TAX C0MIUISSION

In the Matter of the Pet l t lon
o f

Ocean Avenue Garage, Inc. AFFIDAVIT OF UAILING

for Redetermlnat lon of a Def ic lency or Revision :
of a Determlnation or Refund of Corporation
Franchlse Tax under Arttcle(s) 9-A of the Tax
Law for the Flscal Years Ended December 31, 1979 :
and December  31 ,  1980.

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 24th day of February, L987, he/she served the wlthln
notl.ce of declsion by certlfled mall upon Ocean Avenue Garage, Inc. the
petl-tloner ln the wLthin proceedLng, by encloslng a true copy thereof ln a
securely seal-ed postpald wrapper addressed as fol lows:

Ocean Avenue Garage, Inc.
2042 Ocean Ave.
Brooklyn, NY 11230

and by deposlt lng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Post,aL
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on satd wrapper ls the last known address
of  the  pe t t t ioner .

Sworn to before ne thls
24th day of February,

Zrdminlstef oaths
ax Law sect lon 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Fred Garofalo

for Redetermination of a Deficlency or for
Refund of New York State and New York Clty
Personal Income Taxes under Article 22 of t}l.e
Tax Law and Chaptet 46, Tttle T of the
Admlnlstratlve Code of the Clty of New York
for the Years 1979 and 1980.

AFFIDAVIT OF MAILINC

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an enployee of the State Tax Co nl-sslon, that he/she ls over 18 years
of age, and that on the 24th day of Februaryr L987, he/she served the wlthln
not lce of decislon by certLfLed mai l  upon Fred Garofalo the pet l t ioner ln the
withln proceeding, bY encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as foLlows:

Fred Garofalo
2105 Quentln Rd.
Brooklyn, NY LI229

and by deposltlng same enclosed ln a postpaid properly addreseed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee Ls the petltloner
hereln and that the address set forth on sald rrrapper is the last known address
of the pet i t ioner.

Sworn to before me thls
24th day of Fgbruary r./I



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Ocean Avenue Garage Inc.
and Fred Garofalo,

Off lcer of Ocean Avenue Garage, Inc.

for Revisl.on of Determlnatlons or for
Refunds of Sales and Use Taxes under Artlcles
28 and. 29 of the Tax Law for the Period March 1,
1980 through Februaty 28, 1981.

AFFIDAVIT OF MAILING

addressed wrapper ln a
Unlted States Postal

Ls the pet i t ioner
the last known addreee

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snayr beLng duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 24th day of February, L987, he/she served the withln
notlee of declslon by certlfied nall upon Ocean Avenue Garage Inc., and Fred
Garofal-o, Offlcer of Ocean Avenue Garage, Inc. the petitloner ln the wlthln
proceedin1, by encloslng a true copy thereof ln a securely sealed postPaid
lrrapper addressed as follows:

Ocean Avenue Garage Inc.
and Fred Garofalo, Off icer
2042 Oceart Avenue
Brooklyn, NY IL230

and by deposlting saue enclosed
post off ice under the exclusive
Servlce wlthln the State of New

of Ocean Avenue Garage' Inc.

That deponent further says that the
hereln and that the address set forth on
of the pet i t loner.

in a postpald properly
care and custody of the
York.

said addressee
sald wrapper ls

Sworn to
24th day

before me this
o f F ruary, 9 8 7 .

nlster'ax 
Law sectionpursuant to 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the

Ocean AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflclency or Revislon :
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlcle(s) 9-A of the Tax
Law for the Flscal Years Ended December 31, 1979 z
and Decenber  31 ,  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Co nlsslon, that he/she ls over 18 years
of age, and that on the 24th day of February, L987, he served the wluhln notlce
of decislon by certlfled nail upon Emanuel Kuflik, the representatlve of the
pet l t loner ln the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Emanuel Kufllk
160 Broadway, East Bldg.
New York, NY 10038

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
ServLce within the State of New York.

That deponent further says that the sald addreasee ls ghe representative
of the petitioner herein and that the address eet forth on sald wrapper is the
last known address of the representat ive of the pet l t ioner.

Sworn to before ne thls
24th d.ay of February, L987.

Matter of the Pet l t ion
o f

Avenue Garage, Inc.

'adnlnlster oathsthori
Law sect ion 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Fred Garofalo

for RedetermlnatLon of a Def ic iency or for
Refund of New York State and New York Clty
Personal Income Taxes under Artlcle 22 of the
Tax Law and Chapter 46, Titl-e T of the
AdmLnlstrative Code of the City of New York
for the Years 1979 and 1980.

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConnLsslon, that he/she is over 18 years
of age, and that on the 24th day of February, L987, he served the wlthln notlce
of decl-sl-on by certlfled mal1 upon Emanuel KuflLk, the representatlve of the
petltioner ln the within proceedlng, b]r enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Emanuel Kufllk
160 Broadway, East Bldg.
New York, NY 10038

and by depositlng sarne enclosed in a postpald properly addressed ltrapper ln a
post off lce under the exclusLve care and custody of the United States Postal
Service wLthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltloner herein and that the address set forth on saLd wrapper ls the
Last known address of the representat ive of the pet l t loner.

before me th is
of  February,  L987.

in ister oaths
ax Law sect ion 174



STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the Pet l t lon :
o f

Ocean Avenue Garage Inc. :
and Fred Garofalo,

0ff icer of Ocean Avenue Garage, Inc.

for Revlslon of DetermLnatlons or for :
Refunds of Sales and Use Taxes under Artlcles
28 and 29 of the Tax Law for the Perlod March 1,
1980 thr<iugh Februaty 28, 1981. :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax ConmissLon, that he/she ls over 18 years
of age, and that on the 24th day of Februaryr L987, he served the wlthin notlce
of declslon by certified nall upon Emanuel Kufl-lk, the representatlve of the
pet l t ioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald l rrapper addressed as foLlows:

Emanuel Kuflik
160 Broadway, East Bldg.
New York, NY 10038

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excLuslve care and custody of the Unlted States Postal
ServLce wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the addresa set forth on sald wrapper is the
last known address of the representat ive of the pet l t loner.

before ue thls
of February, 1987.

o



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R , K  T 2 2 2 7

February 24, L987

Ocean Avenue Garage, Inc.
2042 Ocean Ave.
Brooklyn, NY 11230

GentLemen:

Please take notLce of the dectslon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedlng ln court to revielt an
adverse declslon by the State Tax Co r lsslon may be Lnstituted only under
ArtLcle 78 of the Clvll Practice Law and Rules, and must be co -enced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date of thls notLce.

Inqulrles concerning the computatlon of tax due or refund al-lowed ln accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Buildlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Peti t loner t  s Representat lve :
Emanuel Kufllk
160 Broadwayr East Bldg.
New York, NY 10038



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 24, f987

Fred Garofalo
2105 Quentln Rd.
Brooklyn, NY L1229

Dear Mr. Garofalo:

Please take notice of the decision of the State Tax Co nlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adnLnlstratLve Level.
Pursuant to sectLon(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
review an adverse declsion by the State Tax Co nlsslon may be instLtuted only
under Artlcle 78 of the ClvlL Practlce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, AJ-bany Countyr wlthln 4 nonths fron
the date of thls not ice.

Inqulries concerning the conputatlon of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evatuatlon Bureau
Assessnent Revlew Unlt
Bulldlng /19, State Campus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

Taxlng Bureauts Representatlve

Petitioner I s Representatlve :
Emanuel Kufllk
160 Broadway, East Bldg.
New York, NY 10038



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B  A N  Y ,  N E W  Y  0  R K  1 2 2 2 7

February 24, 1987

Ocean Avenue Garage Inc.
and Fred Garofalo,
OffLcer of Ocean Avenue Garage, Inc.
2042 Ocear Avenue
Brooklyn, NY 11230

Gentlemen:

Please take notice of the declslon of the State Tax Comnlssion enelosed
herewith.

You have now exhausted your right of revLew at the adnlnlstrative level-.
Pursuant to sect ion(s) t l38 of the Tax Law, a proceedlng Ln court  to reviel t  an
adverse decision by the State Tax Co r ission may be instltuted only under
Artlcle 78 of the ClvLl PractLce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countlr nlthin 4 nonths fron the
date of this not lce.

Inqulries concernLng the computation of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COIOIISSION

Taxlng Bureaurs Representat ive

Peti t loner I  s Representat ive :
Emanuel Kufllk
160 Broadwayr East Bldg.
New York, NY 10038

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ocEAN AVENUE GARAGE, INC.

for Redetermtnation of a Deficleacy or for
Refund of Corporatlon Franchise Tax under
Artlcle 9-A of che Tax Law for the FiscaL
Yeare Ended Deeenber 31, 1979 and Decenber 31,
1 9 8 0 .

In the Matter of the Petltlon

o f

FRED GAROFALO

for Redetermlnatlon of a Deflclency or for
Refund of New York State and New York Clty
Personal Income Taxes under Artlcle 22 of the
Tax Law and Chapter 46, TttLe T of the
Adnlnistratlve Code of the Clty of New York
for the Years 1979 and 1980.

DECISION

In the Matter of the PetLtions

of

ocEAN AVENUE GARAGE, INC.
and FRED GAROFALO,

OFFICER OF OCEAN AVENUE GARAGE, INC.

for Revlston of Determl.natlons or for Refunds
of Sales and Use Taxes under ArticLes 28 alad 29
of the Tax Law for the Perlod March 1, 1980
through February 28, 1981.

Petltloner, Ocean Avenue Garage, Inc., 2042 Ocean Avenue, Brooklyn, New

York 11230, flLed a petttton for redetermlaatton of a deflclency or for refund

of corporation franchlse tax under Artlcle 9-A of the Tax Law for the ftscal

years ended Decenber 31, 1979 and December 31, 1980 (Ftle No. 4770L\.



-2-

Petltloner, Fred Garofalo, 2105 Quentln Road, Brooklyn, New York 11230,

ftled a petitloo for redeternlnatl.on of a deflelency or for refuod of New York

State and New York Clty personal tncome taxes under Arttcle 22 of the Tax Law

and Chapter 46, Title T of the Adninlstrat,tve Code of the Clty of New York for

the years 1979 and 1980 (Ft le No. 47707).

Petl"tloners, Ocean Avenue Garage, Inc., 2042 Ocean Avenue, BrookLyn, New

York 11230 and Fred Garofalo, of f lcer of Ocean Avenue Garage, Inc.,  2105

QuentLn Road, Brooklyn, New York 11230, fiLed petltlons for revislon of deternl-

natlons or for refunds of saLes and uee taxes under Artlcles 28 and 29 of the

Tax Law for the perlod March 1, 1980 through Februaty 28, 1981 (Flle Nos. 47958

and 47959) .

A consolldated hearlng was commenced before Brl.an L. Friedmas' Hearlng

Offtcerr at the offlces of the State Tax Conmtsglon, Two World Trade Centerr

New York, New York, on March 6, 1986 at 1:15 P.M. and cont inued to conclusLon

on Apr l l  29 ,  1986 a t  9 :15  A.M. r  w l th  a l l  b r te fs  to  be  subnLt ted  by  Juoe 30 ,

1986. PetltLoner€r appeared by EnanueL Kufllk, CPA. The Audlt Dlvleton appeared

by John P. Dugan, Esq. (Kevln A. Caht l l ,  Esq.,  of  counsel) .

ISSUES

I. Whether, based upon a source and appllcatlon of fuods audlt and an

examtnatlon of avail-able books and records, the Audlt DivlsLon properly fouod

addttlonal funds subject to personal income tax, corporatlon franchLse tax and

sales tax.

II. Whether the Audtt Dlvlslon properly dlsallowed a cLatnEd rencal

property loss deductl.on on the persooal lncome tax return of pettttoner Fred

Garofalo for the yeat L979.
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III. Whether petltLoner Fred Garofalo was a person requlred to collect and

pay over gaLes tax on behaLf of Ocean Avenue Garage, Iac. wlthin the meanlng

and lntent of  secttons 1131(1) and 1133(a) of the Tax Law durlng the perlod at

tssue.

IV. Whether penalty asserted agalnst petlttoners ehould be reduced or

abated.

FINDINGS OF FAET

1. In or about Deceuber of 1981, the Audtt Dlvlslon commenced an audlt of

-pcgtrtloners Fred Garofalo and Ocean Avenue Garage, Inc. (hereloafter ttthe

corporat, lon").  On January 18, 1983, pet l t tooers, bI  thelr  represeotattvE,

Emanuel Kufllk, CPA, executed consents extendlng the period of llnltatlon of

the assessment of corporatloo franchtse tax and pereonal locome tax for the

year ended Decenber 31, L979, agreeing that corporatLon franchlge taxes for

sald perlod could be assessed at any tLne on or before March 15' 1984 and that

personal income taxes could be assessed at any tlne on or before Aprtl 15' 1984.

2. 0n Aprt l  8,  1983, the Audlt  Dtvls lon l"ssued to Fred Garofalo, a

Statement of Personal Income Tax Audtt Changes whlch advlsed hlm that' as a

result of audtt flndtngs and the dlsallolrance of a clalmed rental loee, total

addltlonal tax (both New York State and New York Clty persooal locome tax) was

due ln the amount of $31816.98 for the year 1979 and $2,688.26 for the year

1980. On July 21, 1983, the Audtt  Divls lon lssued to Fred Garofalo a NotLce of

Deficl"ency assertLng addltlonal tax due for the years L979 and 1980 ln the

amount of $6,505.24, plus penalty (Tax Law $ 685tal t2l)  and lnterest,  for a

to ta l  amount  due o f  $8 ,932.96 .

3. On Aprl l  8,  1983, the Audit  Dlvis lon Lssued to the corporat lon'  a

Statement of Franchise Tax Audit Chaoges whtch advlsed that' as a result of an
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audit of the corporatLon and of the personal tncome tax returo of a stockholder

(Fred Garofalo), total addltlonal franchLse tax was due ln the anount of $2,660.00

for the year eodtng 1979 and $1,188.00 for the year endLng 1980. on July 25'

1983, the Audlt Dtvlsloo lssued to the corporation a Notlce of Deflciency pursuant

to Arttcle 9-A of the Tax Law for each of the perlods ended December 31, L979

and December 31, 1980, assert lng, for the perlod ending Deceuber 31, 1979r tax

due ln the amount of $2,660.00r plus l.nterest and penaLty, for a total amount

due of $3,846.09 and, for the perlod endlng December 31, 1980, tax due ln the

anount of $1,188.00r plus lnterest and penalty,  for a totat amount due of $1,616.75.

4. 0n July 26, 1983, the Audit DlvlsLon Lssued to the corporatton and to

Fred Garofalo, as offtcer of the corporatton, notlces of deterninattoa and

demands for payment of sales and use taxes due for the perlod March 1, 1980

through February 28, 1981, asserting addLtlonal sales tax due from each ln the

amount  o f  $9 ,899.44 ,  p lus  tn te res t ,  fo r  a  to taL  amount  due o f  $13 '025.35 .

5. 0n or about December 18, 1981, the Audlt Dlvislon commenced a field

audlt of petltloner Fred Garofalo and Marle Garofalo, his wlfe. For the years

at issue, they had flled New York State tncome tax resldeot returne uoder the

flllng status "marrted ftllng separately on one returnrr. For the perlod at

Lssue, the audLtor requested that petLtLoner Fred Garofalo provlde all of hts

books and records ln order that a source and appllcation of funde audlt could

be performed. Petltloner provlded the auditor wlth alL records but one savlogs

account passbook, the lnterest frou whlch had been reported on his incomE tax

returns. Ilowever, petlttoner provlded no documentatlon co support hlg clained

rental loss deductlon f,ot L979. A source and appllcatloo of funds audlt anaLyale

was performed, the results of whlch are set forth as follolts:
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Sources of Funds

SaLarles -  net (per 1040)
Peaslon fund (per 1040)
Rental lncome (per 1040)
Savlngs account net decrease
Total funds avatlable

Appllcatlons of Fuods

Deposlts to checking accounts
Deposlts to savtngs accounts
Loan to Ocean Ave. Garage, Iac.
Livlne Allowance

,... . Total appllcatlons of funds

Excess of appllcatLoos over sources $28,229 .40 $2L ,757 .80

1979

$  3 ,970 .60
800 .00

-0-
5 ,000 .00

$  9 ,770 .60

$  6 ,000 .00
20 ,  550  .00
4 ,360 .00

1980

$  3 ,829 .80
2 ,400 .00
3  , 250 .00
5  ,000 .00

$TA;4rm

$  8 ,000 .00
15  r  356 .00
5 ,800 .00
7  ,080  .00

fi6-,ara;66

For

for

the purpose of computlng llving expenses, the Audtt Dtvtslon asked Mr. Garofalo

a1l of hls records relatl"ve to these expensee. Ile had no booke, records or

recetpcs except for hLs pereonal checkLng accouot. The Audlt Dlvlslon, therefore'

referred to the standard economtc table prepared by the Bureau of Stattstics to

deteruLne personal llvtng expenses for the years at lssue.

6. For the yeat L979, petLtioner Fred Garofal-o cLalned a rental l-oss

deductton l.n the amount of $2 ,27L.00 whtch was calculated by clalnlng 50

percent of the depreclatlon and the expenges incurred on hls personal, two-faully

resldeoce as a rental loss. Since petltloner had no reotal lncome fron hls

reeldeoce ln 1979, the Audlt DlvLston allowed only 50 percent of the rental

loss clalned (the amount attrtbutable to depreciatlon) and dlsallowed the

renainder. The Audit DivLston determined, therefore, that Mr. Garofalo had

addltlooal unreported lncome cooststtng of the entLre excess of appl-lcattons

over sources, as deternined ln Ftndlog of Fact "5", ggp,E, plus, for the year

L979, 50 percent of the rental  loss clatned.

7. For purposes of a corporatlon franchise tax audtt of the corporatlon,

the auditor reguested and was provlded wlth conpLete bank statements. Bank
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deposlts were analyzed, wLth noa-sales and return deposlcs betng ellnlnated to

-deternlne gross sales deposlted. After sales tax was deternLned and deducted

fron the gross sales, the bal-ance nas compared to the gross lncome reported on

the corporatl.on's franchtse tax returns. Addltlonal income l"n tha amounts of

$7,540.00 and $8f7.00 were found for the years endlng Deceuber 31'  1979 and

Decenber 31, 1980, respectiveLy. The additlonal l"ncome attributed to l'!r. Garofalo

pursuant to the personal lncome tax audlt was also deened by Che Audlt Dlvlslon

to be addttlonaL incone of the corporatlon sLnce, wtth Ehe excepclon of certaln

I"nterest and penslon lncome, Mr. Garofal-ots sole source of lncome was derived

fron the corporatton.

8. The Audlt Divtston also perforned a sales tax fleld audtt of the

corporatton. A11 purchase lnvoices and cancell-ed checks used to pay for

purchases rrere exauLned. The audltor determlned that the bulk of the corporatlonre

credit card sales were offset agatnst purchases from lts gasol-ine euppller aod

were not, therefore, fecorded Ln lts books as purchases or sal-es. The credlt

card sale€r nere suomartzed and reconctled wtth total sales reported oo the

corporatlonrs sales tax returns flled. By comblnlng the credit card sales with

the cash sales, the auditor deternlned that the corporatlon had addltlonal

salee for the pertods at lssue. The addltlonal tncone attrlbuted to petltlooer

Fred Garofalo pursuant to the source aod appllcatton of funds lncome tax audl"t

was also presumed, by the Audtt Dlvislonr to be addltlooal sales of the corpora-

tlon, slnce Mr. Garofalotg only eource of lncome was from the corporattoo. All

of the corporatLonrs lncome was derlved from saLes whlch were subJect to eales

tax. Total- addltlonal sal-es of the corporatlon were, therefore, catculated by

addlng the eredLt card sales to the amounts deternlned to be addittonal lncone

to Fred GarofaLo pursuant to the tncome tax audit.
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9. PetLtl.oner Fred Garofalo lras the sole offLcer and shareholder of the

corporatton for the perlods at tssue. Mr. Garofalo stgned the corporatioorst

sales tax returns and all of lts checke. The audltor vlslted the servlce

statlon operated by the corporation and determtned that I'1r. Garofalo supervlsed

the entLre operatlon. As a result thereof, a Notice of Determtaation and

Demand for Paynent of Sales and Use Taxes Due wag lssued to Fred Garofelo ae

offlcer of the corporatlon.

10. Petlttoners contend that ln conputlng petttioner Fred Garofalo's

sources of funds, the Audit Dlvlslon fatlEd to take into accouot the fact that

he also receLved Soclal Securlty beneflce. The audltor stated that ln the

lnttlaL audtt lntervten of Mr. Garofalo, h€ speclflcally asked whether Mr. Garofalo

had any sourcec of fuods, such as lnherltances, loans, lngurance proceeds,

Soclal Securlty beneflts or other pensioas, whlch had not been set forth on hLs

personal income tax returns. The auditor stated that Mr. Garofalo dld not

Lndlcate that he had any addltlonal sources of funds. Mr. Garofalo wae not

present at the hearlng held herelo. Petl.tlonerts representatlve was aLlotted

30 days fron the date of the hearlng to subnlt evldence of Mr. Garofalors

recetpt of Soctal Securlty beneflts, but no such evldence rilas ever presented.

11. In the notlces of deftclency lssued to Fred Garofalo pursuant to the

personal lncome tax audlt and to the corporatlon purfruant to the corporatton

franchl"se tax audit, the Audtt Dlvigton asserted penalty pursuaot to sectlons

685(a)(2) and 1085(a)(2) of the Tax Law, respect lvely,  for fat lure to pay t :u(

requlred to be shown on a return. No penalty lras aeserted by the Audlt Divislon

ln the sales tax assessnents. Petltloners contend that the peualtlee shouLd be

reduced or abated.
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CONCLUSIONS OF LAId

A. That pursuant to the provlsions of sectLon 689(e) of the Tax Law and

sectton T46-189.0(e) of the Adntnlscrat lve Code of the Ctty of New Yorkr

petltloner bearb the burden of provlng the lnaccuracy of the personal lncooe

tax deficiency asserted hereln. Petitloner Fred Garofalo produced no credlble

evidence to lndlcate that the addltlonal income hel-d to be subJect to personel

lncome tax whlch resulted fron the srource and appl-lcatlon of fuods audlt

*enelyeLs performed by the Audlt Dtvlsion lras exce€,sl"ve. In addltlon, petttioaer

falled to sustaln hls burden of provlng entltlement to a rental loss deductlon

ln excess of that portion allowed by the Audlt Dlvislon.

B. That pursuant to the provlsloos of sectlon 1089(e) of the Tax Law,

petttloner bears the burden of provlng the lnaccuracy of the corporatlon

franchlse tax deflctency asserted herel.n. PEtltLooer Oceao Avenue Garage, Ioc.

falled to l"ntroduce any evidence to Lndicate that the Audtt Dlvl.sioo erred ln

lts bank deposlt analysis or in lts having deened the addlttonal income of Fred

Garofalo as addltlonal l"ncome of Ehe corporatlon.

C. That, wLth respect to the sales tax audtt perforned hereln' the burden

of proof rests upon the taxpayer to denoostrete by clear and convlnclag evldence

that the nethod of audlt or the amount of tax assessed nas erronEous (Matter of

Surface Ltne Operators Fraternal Organizatlon v. TulLy, 85 AD2d 858). Petltloners

offered no evtdence whlch would sugtaLn such burden.

D. That sect loa 1133(a) of the Tax Law provldes, in part ,  that3

"every person requlred to coll-ect any tax lmposed by thls artlcle
shall be personally ltable for the tax Lmposed, collected or requlred
to be col lected under this art ic le. t t

Sect ion 1131(1) of the Tax Law def lnee "persons requtred to col l -ect tax'r  as

lncludlng any offlcer or enployee who ls uuder a duty to act for a corporattoo
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1o conplylng wlth the provlstons of ArclcLe 28 of the Tax Law. Petttloner

Fred Garofalo was the sole offlcer and ehareholder of Ocean Avenue Garage, Ioc.

He slgned corporate sales tax returne and alL corporate checks aad he suPervlsed

the day-to-day operatlons of the servtce statiou. Wlthtn the roeanlng and lntent

of sect, loas 1133(a) and 1131(1) of the Tax Law, pet l t loner Fred Garofalo was a

person requlred to collect tax on behalf of the corporation and, ag guch' ltas

personally llable for the tax lnposed, colLected or requl.red to be collected

by Ocean Avenue Garage, Inc.

E. That petitl.oners have not shonn that thelr fallure to pay the tax

requlred to be shown on the personal income tax and corporation franchlse tax

returns was due to reasonable cause and not due to wlllful neglect. Accordlagly'

the penalt les lnposed pursuant to sect lons 685(a)(2) and 1085(a)(2) ot the Tax

Law are sugtalned.

F. That the petltloos of Ocean Aveoue Garage, Inc. and Fred Garofalo are

denled and the Notl.ce of Deficlency l.ssued to Fred Garofalo on July 21, 1983,

the nottces of deflclency pursuant to Artlcle 9-A of the Tax Law lssued to

Ocean Avenue Garage, Inc. on July 25, 1983 and the notlces of deternlnatloo aod

demands for paynent of sales and use taxes due tssued to Ocean Aveoue Garager

Inc. and to Fred Garofal-o on JuLy 26, 1983 are hereby sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

FEB 2 41987 --:Rre)-W4e)GJ*
PRESIDENT


