
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

JTR Special t tes, Inc.

for Redetermination of a Deficlency or Revlslon
of a Determlnatlon or Refund of Corporatl-on
Franchise Tax under Articl-e(s) 9A of the Tax
Law fo r  the  Per iod  l0 /3 l l8L  & LO/3 I /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmission' that he/she is over 18 years
of age, and that on the l3th day of March, 1987, he/she served the withln
not lce of Decislon by cert l f ied mal l  upon JTR Special- t ies, Inc. the pet i t ioner
in the withln proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

JTR Spec ia l t les ,  Inc .
107 Candy Lane
Rochester ,  NY 14615

and by deposit ing same enclosed 1n a postpaid properl-y addressed wrapper tn a
post off ice under the excluslve care and custody of the United States Postal
Servlce withLn the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on sald rrrapper ls the Last known address
of  the  pe t i t ioner .

Sworn to
l3th day

before me this
of  March,  1987.

administer oaths
Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

JTR Special t ies, Inc.

for Redetermination of a Deficlency or Revision
of a Determination or Refund of Corporatlon
Franchise Tax under Article(s) 9A of the Tax
Law fo r  the  Per iod ,  I0 /3 I /8L  & l0 /3 I /82 .

AFFIDAVIT OF I'fAILING

Stat,e of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connl-ssion, that he/she ls over 18 years
of age, and that on the 13th day of March, 1987, he served the within notlce of
Decislon by certified nail upon Richard B. Jeary, the representatlve of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Richard B. Jeary
10 Deschel-  Drive
Rochester, NY L4626

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sald lrrapper ls the
l-ast known address of the representat ive of the pet l t ioner.

before me thls
o f  March ,  L987.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M : { I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

March 13, 1987

JTR Specialr ies, Inc.
107 Candy Lane
Rochester ,  NY 146I5

Gentlemen:

PLease take noclce of the Declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedlng ln court  to revlelr  an

adverse declslon by the State Tax Coonisslon nay be lnstituted only under
Article 78 of the Civll Praetice Law and Rul-es, and must be comenced ln the

Supreoe Court of the State of New York, Albany County, wLthln 4 months from the

date  o f  th is  no t lce .

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance

wlth thls declsion nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bui lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t ioner ? s Representat lve :
Rlchard B. Jeary
10 Deschel Drive
Rochester ,  NY L4625



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the PetitLon

of

JTR SPECIALTIES, INC.

for Redetermination of a Deficiency ot for
Refund of Corporation Franchise Tax under
Artlcle 9-A of the Tax Law for the Flscal Years
Ended October 31, 1981 and October 31, L982.

DECISION

Petl t ioner,  JTR Special t ies, Inc.,  107 Candy Lane, Rochester,  New York

L46L5' f l led a pet l t ion for redetermlnat lon of a d.ef lc lency or for refund of

corporatlon franchise tax under Art,icl-e 9-A of the Tax taw for the flscal. years

ended October  31 ,  1981 and October  31 ,  1982 (F l1e  No.  6A674r .

A hearing was held before Tlnothy J. Alston, Ilearing Offlcer' at the

offlces of the State Tax Co 'nlsslon, 259 }lonroe Avenue, Rochester, New York, on

December 3, 1986 at 10:00 A.M. Pet i t ioner appeared by Rlchard B. Jeary, CPA.

The Audit  Dl-vl-sf-on appeared by John P. Dugan, Esq. (Janes Del la Porta, Esq.,  of

counsel) .

ISSUE

Whether the AudLt Divlslonrs denlal of petltloner's clal.med investment tax

credlt for certain equlpnent used to make frozen custard was proper.

FINDINGS OF FACT

1. On December 12, 1984, the Audtt  Dlvis lon lssued to pet l t loner,  JTR

Speclal t ies, Inc.,  two not ices of def lc lenCyr assert lng addit ionaL corporat lon

franchLse tax under Artlcle 9-A of the Tax Law for petlttonerrs flscal years

ended October 31, 1981 and October 31, 1982 ln amounts as foLlows:



FYE

Lo I  3 r  /81
L0l3Ll82

-2-

ADDITIONAL TAx DUE

$1  ,608 .00
$  1  ,686  .00

TNTEREST

$726 .75
$429.34

TOTAL AI{OIINT DUE

$2 ,334 .75
$2 ,  1  15  . 34

2, The notices of deflciency rrere prenised upon tlro statements of audlt

adjustment lssued to petitioner on Septernber 10, 1984, whlch explalned the

Audit  DlvisLonts basis for l ts assert ion of the def ic lencles against pet i t loner as

fol lows:

' rPer Sect ion 210.12 of the Corporat ion Tax Law, in order for property
to guaLlfy for lnvestment tax credit, it must be princlpally used by
the taxpayer ln the production of goods by manufacturlng' etc. Slnce
your prLncipal buslness actlvity is the preparing and retall selJ-ing
of ice crean and not manufacturlng, the property clalned for tnvestment
tax credlt  for the years 10/80 and 10/81 ls disal lowed. ' l

3. Petitloner ls and was at all tlues relevant herein a New York corporatlon

prlncipally involved in the retatl sale of frozen custard (ice crean). The two

pleces of equlpnent for whlch petltioner clained an investment tax credlt hereln

were used to prepare frozen custard for sale to i ts customers. Speelf lcal ly,  a

raw mix of dalry products was poured lnto the nachlnes, folLowlng whlch an oPerator

lnJected a certain amount of air into the nlx in order to achl.eve the proper

consistency ln the final product. The consistency of the raw nlx may vary;

consequentlyr an experienced operator was consldered lmporCant by petl.ttoner Ln

order to achieve the proper conslstency in the final product - ftozen custard

ready for consunption.

CONCLUSIONS 0F LAI4I

A. That dur ing the years at issue, sect lon 2L0.L2(b) of the Tax Law

provlded for a credlt agalnst corporatLon franchlse tax with respect to tanglble

personal property and other tanglbLe property which was: depreclable pursuant

to sectlon 167 of the Internal Revenue Code; had a useful 1lfe of four years or

more; was acgulred by purchase as def lned ln sect lon 179(d) of the Internal
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Revenue Code; had a sltus in New York State; and was princlpally used by the

taxpayer ln the production of goods by processing. Wlth respect to the afore-

mentloned requirements, the sole lssue hereLn is whether the property Ln

quest lon was used ln the product lon of goods by processlng.

B. That the princlpal aetlvlty for whlch the equlpment in question wag ueed'

the preparatlon of a frozen custard product for retall sale (Flndlng of Fact rr3rr) '

constl.tuted the preparatlon of food for retall sal-e, and therefore dld not

eonstitute the productlon of goods by processing withLn the meaning of eectlon

210.12(b) of the Tax Law (see Matter of General  Ml l ls Restaurant Group, Iac, v.  Chu,

_AD2d ,  December 4, 1986).

C. That the pet l t lon of JTR Speclal tLes, Inc. ls ln al l  respects denLed,

and the not ices of def lc lency dated December L2, 1984 are ln al- l  respectg

sustalned.

DATED: Albany, New York

MAR 1S 1gg7

STATE TAX CO},IMISSION

PRESIDENT


