
STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the ldatter of the Petltlon
of

Ilauth International, Inc. AFFIDAVIT OF MAILING

for Redecermlnatlon of a Deflciency or Revlslon :
of a Deternlnatlon or Refund of Corporatlon
Franchise Tax under Artlcle(s) 9-A of the Tax :
Law for the Flscal Years Ended 6130176 & 6130177.

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax CounLsslon, that he/she ls over 18 years
of age, and that on the 25th day of June, 1987, he/she served the wlthln notlce
of Declslon by certlfl.ed mall upon llauth Internatlonal, Inc. the petl.tloner ln
the ltLthln proceeding, by encloslng a true copy thereof ln a securely scaled
postpald rrrapper addressed as follows:

Hauth Internatlonal-, Inc.
B o x  7 1 1
TenafLy, NJ 07670

and by deposltlng same enclosed ln a postpaLd properly addressed wrapper in a
post offlce under the exclusLve care and custody of the United States Postal
Servtce wlthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t loner.

sworn to before ne thls
25th day of June, 1987.

to ster oa

addressee ls the petLtloner
wrapper ls the last known address

sald
sald

pursuant to Tax Law sect lon  174



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Ilauth Internatlonal, Inc. : AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revlslon :
of a Deternlnatlon or Refund of Corporatlon
Franchtse Tax under Artlcle(s) 9-A of the Tax :
Law for the Fiscal Years Ended 6130176 & 6130177.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an ernployee of the State Tax CounlsgLon, that he/she ls over 18 years
of age, and that on the 25th day of June, 19E7, he served the wl.thln notlce of
Declslon by certifled nall upon Peter Hauth, the representatlve of the
petltioner ln the wlthin proceedlnB, b)r enclosLng a true copy thereof in a
securely sealed postpald lrrapper addressed as follows:

Peter tlauth
Johann-Wieser-Rlng 15
8011 Aschheln-Dornach
GERMANY

and by depositlng
post offlce under
Servlce nlthln the

That depooent
of the petltioner
last known address

same enclosed 1n a postpald properly addressed wrapper in a
the excluslve care and custocly of the UnLted States Postal

State of New York.

further says that the sald addressee ls the representatlve
hereln and that the address set forth on sald nrapper ls the
of the representatlve of the petltloner.

Sworn to before ne this
25th day of June, 1987.

Authorlzed to admlnlster oaths
pursuant, to Tax Law sectiott L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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June 25 ,  1987

Ilauth Internatlonal, Inc.
Box  711
Tenafly, NJ 07670

Gent,lemen:

Please take notlce of the Declslon of the State Tax Co nlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedtng ln court Eo revtelt an
adverse decision by the State Tax Coonlssion nay be instltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date of thls not lce.

fnqulrles concernlng the conputation of tax due or refund allowed ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessuent Revlew Unlt
Bulldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very' t ruly 1rourer

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

Petltloner t s Representative :
Peter llauth
Johann-tr{leser-Rlng 15
8011 Aschhelm-Dornach
GERMANY



STATE OF NEW YORK

STATE TN( C0I'EIISSION

In the Matter of the Petltlon

o f

HAUTH INTERNATIONAL, INC.

for Redeternlnation of a Deflclency or for
Refund of Corporation Franchlse Tax under
ArticLe 9-A of the Tax Law for the Fiscal
Years Ended June 30, L976 and June 30, L977.

DECISION

Peti t ioner,  I lauth Internat, lonal,  Inc.,  Box 711, Tenaf ly,  New Jersey A7670,

fl1ed a petition for redeternlnatlon of a deflclency or for refund of corporatlon

franchlse tax under ArtlcLe 9-A of the Tax Law for the fiscal years ended

June 30, L976 and June 30, L977 (Ft1e No. 45654).

Petltloner, bI letter dated Septeuber 2, 1986, watved a hearlng and

subultted its case for declslon by the State Tax Connlsslon based upon the

record as lt exlsts. After due conslderatlon of the record, the Cornnlsston

renders the followLng decision.

rssuEs

I. Whether petLtLoner was encitled to clalm consolldated Federal lossee

on its lndlvidual New York returns.

II. Whether claLus for refund of corporatlon franchlse tax, predtcat,ed on

the assert,ion of a right to ret,roacttvely flle conbtned franchlse tax report,g

for prlor years, nere properly denled.

FINDINGS OF FACT

1. Pet l t loner,  Hauth Incernat lonal,  Inc. (r ' l lauthrr) ,  f lLed l ts New York

State cotporatlon franchlse tax reports for the ftscal yeara ended June 30,

1976 and June 30, 1977 on an lndlvldual basis uslng consoLidaced flgures

reflectlng the busLness operatlons of llauth InternatlonaL, Inc. and a company
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whlch is denonlnated "Marlta" ln the consolldated bal-ance sheets. UnLted

States corporation lncome tax returns, Forn 1L20, qrere attached to both franchlse

tax returns but only the return for the perlod ended June 30, L976 lndlcates

that the Forn 1120 was belng flled on a consrolldated basls.

2. For both ftscal years ln lssue, petltloner clalmed a New York net

operatlng loss deductlon. For the year ended June 30, 1976, petltloner clained

sald deductlon ln the amount of $143,044.00 and for the perlod ended June 30'

1977 pet l t loner clalmed sald deduct lon ln the sum of $25,433.00. Both of these

net operatlng loss deductions were derlved from losses tncurred ln the perlod

ended June 30, L974 by llauth, Marlta Leather Export and Marlta Leather Corp.

For the perlod ended June 30, 1974, Marlta Leather Export showed a loss on the

consol ldated balance sheet of $5,392.40, Marl ta Leather Corp. showed a loss of

$1 I5 ,140.18  and l lau th  showed a  loss  o f ,  $27,150.57 .

3. 0n March 21, 1983, petitloner flled clalms for refund of corporatlon

franchlse tax for the f lscal  years ended June 30, 1976 and June 30, L977, based

upon loss carrybacks from the years ended June 30, L978, June 30' L979 arnd.

June 30, 1980. Sald losses were stated as fol lows;

Perlod of Loss
Amount of

New York State Loss

J u n e  3 0 ,  L 9 7 8  $ 4 2 , 1 5 0 . 0 0  $ 4 2 , 0 2 5 . 0 0
J u n e  3 0 ,  L 9 7 9  3 , 6 6 8 . 0 0  3 ' 3 6 7 . 0 0
J u n e  3 0 ,  1 9 8 0  2 1 , 8 8 6 . 0 0  2 1 ' 6 3 6 . 0 0

Petlttoner provtded the following explanatlon on each of lts cLalus:

"Th1s forn ls fll-ed ln case that carryforeward [sic] Losses are
lnsuff lc lent for pertod 6l30l76 an'd 6130177."

4. Petltloner also flled amended New York State corporatlon franchlse tax

reports for the perlods ended June 30, 1974, June 30, 1975' June 30'  1976 and

Amount of
Federal Loss
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June 30, L977, all of which lncorporated the net operattng loss carryforwards

from the f iscal  year ended June 30, L974.

5. Pr lor to pet l t lonerrs f l l lng of satd refund clalms, the Audlt  Dlvls lon

lssued statements of audit adJustnent for the perlods ending June 30, 1976 and

June 30, L977. The statement for the perLod ended June 30, 1976 stated a tax

def ic iency of $7,893.09 and lnterest of  $I ,922.75, fot  a total  amount due ci f

$9,815.84. From thls f lgure, the Audlt  Dlvtslon credl. ted $313.17 fron che

perlod ended June 30, L972, leavlng a balance due of $9,502.67. The Statement

of Audlt Adjustnent for the perlod ended June 30, L977 tndlcated a tax deflclency

o f  $ 2 , 3 0 9 . 8 0  a n d  l n t e r e s t  o f  $ 3 6 6 . 3 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 6 7 6 . L 3 .  T h e

explanatlon on both statements of audlt adJustnent statedr in pertlnent part,

as fol lows:

ttUnder New York State Corporatlon Tax Law, a corporaclon who reportg
on a consolldated basls wlth the federaL government oust report on an
lndlvldual basis wlth the State of New York.

The adjustnent shown above reflects a substltutlon of tndlvldual
amounts for Hauth International, fnc. with the consolldated figures
that were orlginally reported. The dlsallowance of the net operattng
loss deduction shown on the orlglnal return, ls a result of the
substltutLon for lndlvldual amounts.'l

6.  0n September 10, 1979, the Audlt  Dlvis lon lssued two not ices of

def lc lency to Hauth InternatLonal,  Ine. The f i rst  was for the period

ended June 30 ,  1975 and stated a tax def lc lency ln the sum of $7,579.92

wl th  ln te res t  o f  $2 ,019.83 ,  fo r  a  to ta l  anount  due o f  $9 ,599.75 .  The second

was fo r  the  per lod  ended June 30 ,1977 and s ta ted  a  tax  de f lcLency  o f  $2 ,309.80

wl th  ln te res t  o f  $395.91 ,  fo r  a  to ta l  amount  due o f  $2 ,705.7L .  By  le t te r

dated 0ctober 3, 1984, the Audit  DLvision denled petLt lonerts clal .ns for

refund for the flscal year ended June 1978 and the flscal year ended June

1979 because sald clalms were flled beyond three years from the due date
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of the loss year return. The claln for the June 1980 loss was deemed

tlmely ftled and petitloner was lnstructed to provide further docunentation

ln connectlon wlth lts clain for refund.

7. By let ter dated November 6, L979, pet l t loner protested both

not lces of def lc iency lssued to Lt on September 10, L979. 0n March 29,

1985, the pet l t ioner f l led a perfected pet l t lon, prot,est lng both the

dlsallowance of the loss carryforwards and the denlals of refund clalms.

By let ter dated September 2, 1986, the pett t loner,  by l ts presldent,  Peter

I{authr waLved a hearlng ln thts matter and submltted the case for declslon

by the State Tax Conmisslon based upon the record as lt extsts.

8. Hauth Internatlonal, Inc. was lncorporated under the larts of the

State of New York ln Aprtl of L964 and began business ln che same year.

It ls engaged ln the busLness of lnportlng hides, skLns and leather.

9. Martta Leather Corp., a corporatlon lneorporated under the laws

of the State of New York, was acquLred by stock purchase by llauth Inter-

nat lonal,  Inc. on Wy 4, L973. For the perlod ended June 30, L974, Mari ta

Leather Corp. showed a net operat, lng loss of $116,140.18. This f tgure was

reflect,ed on the consolldat,ed balanee sheet attached to the New York St,ate

Corporatlon Franchlse Tax Report of llauth Internatlonal, Inc. for the same

pertod.

10. The consoLldated balance sheet attached to the 1974 New York

State Corporatlon FranchLse Tax Report also lndlcated that another company,

Marlta Leather Export, was lncl-uded in the consoll-dated flgures. Also

attached to the return is a sheet of paper statlng, "Thts report covers the

folLowl.ng companles: Martta Leather Export Corporatlon, Marlta Leather

Corporation and Hauth Internatlonal" Inc." Other than thls notatlon,
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Ilauth Internatlonal, Inc. never reguested pernlsslon to flle lts corporatlon

franchlse tax reports on a comblned basls wlth any other company.

11. Upon audlt, the loss claimed on the franchise tax report for the

pertod ended June 30, 1974 was found to be a consoLldated l-oss and ltas

reduced to an lndivldual loss of Hauth Internatlonal, Inc. Ln the sun of

$20,866.00 for State purposes. This loss was set up as l f  incurred on an

lndlvldual basls ("as lf" basls) and then applled to the periods ended

June'30, L97L, June 30, L972 and June 30, L973. SLnce there l ras no

prof l t  agalnst whlch to appLy a loss for the perlod ended June 30, L97L,

calculated on an "as lf" basls, the claln for refund for that period

was denied. The ent lre state loss of $20,866.00 was al lowed for the perlod

ended June 30, 1972 and a refund was lssued for that perlod. For the perlod

ended June 30, L973, no loss carryforward renalned to offset proflt and

therefore the clal.n for refund was denied. For the perl.od ended June 30,

L975 ' the Audlt Dlvlslon dld flnd that tax was due but dld not issue an

assessment because the date was beyond the three year statute of llnltatlons.

For the perlods ended June 30, L976 and June 30, L977, statenents of audl. t

adJustment and notLces of deflclency vrere issued as stat,ed above.

L2. The pet l t loner contends that the loss reported Ln 1974 should be

carrled forward and appLled to the years ln lssue and that the Audtt

Dlvls lonrs nodif lcat lon was arbLtrary. Pet l t loner also argues, 1n the

alt,ernatlve, that lf the Audlt Dlvlslon denles the loss carryforward then

the losses suffered by tlauth ln the flscaL years ended June 30, L978,

June 30 ,1979 and June 30 ,  1980 shou ld  be  car r led  back  and,g !3 . ,  app l ted

to the years ln lssue, f lscal  years ended June 30, 1976 and June 30, L977.
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CONCLUSIONS OF LAW

A. That,  for the years in lssue, 1976 and L977, Tax Law $ 211.4

states, ln pert lnent part '  as fol lows:

'rln the dtscretlon of the tax counlgsl-on, any taxpayer' which owns or
controls elther dlrectly or lndLrectly substantlally all the capLtal
stock of one or more other corporatlons, or substantlally all the
capltal stock of whlch ls owned or control-led elther dlrectly or
indlrectly by one or more other corporatl-ons or by lnterests Ithlch
own or control elther dlrectly or lndlrectLy substantlally all the
capltal stock of one ot more other corporatlons, may be required or
permltted to make a report on a comblned basls coverlng any such
other corporatlons and settlng forth such information as the tax
co  'n lss ion  nay  requLre . . . . t t

B. That fornet 20 NYCRR 5.28 states, ln pert l .nent parc, as folLows:

'fComblned Reports; When Required or Pernltted (Law Sectlon zIL.4).

a. Conbtned reports may be requlred or permLtted ln the followLng
cases :

1. Where any taxpayer owns or controls' eLther dlrectly or
lndirectlyr srubstantl.aLLy all the capltal stock of one or
more other corporatlons.

Where substanttally all the capltaL stock of any taxpayer is
owned or controlled, either directly or indlrectly, by one
or more other corporatlons.

Where substanttally all the capltal stock of the taxpayer
and substantially alL the capltal stock of one or more other
corporations are owned or control-led' elther directly or
lndlrect ly,  by the same lnterests.

b. In any case where the test of stock ownershlp or control set
forth above ls met, a comblned report Day be pernltted or requlred by
the State Tax CoumlssLon, ln lts dLscretLon. In deternlntng whether,
ln a case where the test of stock ownershlp or control ls net, the
tax wlLL be eonputed on the basls of a comblned report' the State Tax
Conmisslon w111 consider varlous factors, lncludlng the foJ-lowlng:
(l) whether the corporatlons are engaged ln the same or related llnes
of business; (2) whether any of the corporatlons are ln substance
merely departuents of a unltary buslness conducted by the entlre
group; (3) whether the products of any of the corporatlons are sold
to or used by any of the other corporatlons; (4) whether any of the
corporat,lons perform servlces for, or lend Doney to' or otherwise
finance or asslst ln the operatlong of, any of the other corporations;
(5) whether there are other substantial lntercompany transactlons
auong the constltuent corporatLons.fl

2 .

3 .
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C. That formet 20 NYCRR 5.11 states as fol- lows:

I'Form of Reports on Comblned Basls. In all cases where a comblned
report  is requlred or pernl t ted to be f l led (see sect lon 5.28),  such
report noust be flled on forn CT-3A, settlng forth the infornatlon
requested. In addttlon, a separate report on Forms CT-3 and CT-3A-1
are requlred to be flled for each corporatlon lncLuded ln the conbined
report, but such separate reports need not repeat any lnformatlon
whlch ls contatned ln the conblned report.'f

D. That fron the returns flled by petitloner lt ts apparent that lt

fl led as a separate and lndivldual entity using consolldated fl.gures which

represented not only lts o!fir operatlons but the operatlons of at least one

wholly-owned subsf.dlary, MarLta Leather Corp. The Tax Conmlsslon has

never been apprtsed of the status of Llarlta Leather Export. ALthough the

taxpayer flled on a consolLdated basis for Federal purposes, lt never

requested permLsslon to flle on a comblned basls for State purposes, nor

dld lt ever file proper returns prescrlbed by the former regulation at 20

MrCRR 5.11 for combtned reports. Further, the exlstence and relatlonship

of subsldlarles to the parent corporatlon were never dlsclosed and therefore

the Coomlsston could not have appLled the crlterla in Tax Law $ 211.4 or

foruer 20 NYCRR 5.28(b) and deternlned lf a coubLned report was proper.

E. That 20 NYCRR 6-2.4(a),  adopted during 1976r provLdes ln pert inent

par t :

rrA taxpayer must make a wrltten request for pernlsslon to flLe a
conblned report.... The request must be recelved by the Tax Conmlssloo
not Lat,er than 30 days after the cLose of lts taxable year."

This regulation applles to all taxable years beglnnlng on or after January 1'

L976, lncJ-udlng the second year ln lssue, !9, flscal year ended June 30,

1977. PetLtloner faLled to eonply wlth this regulatlon and therefore was

not, entLtled to f1le on a combl-ned basts for tax year ended June 30, L977.
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F. That, slnce petltloner dld not flle on a comblned basls for the

years in issue but on a separate basls for New York State purpoees, lt,

should have eomputed its net operatlng loss deductlon as tf tt were flLlog

on a separate basls for Federal  lncome tax purposes. (20 NYCRR S 3-8.1(a);

Rul lng of the State Tax Co r lsslon, July 21, 1965.)

G. That petlttonerts rellance upon Matter of Gllck Constructloo Gorp. v.

New York Stat,e Tax Conmlsslon, (95 AD2d 129) for the prinelple that prlor

approval to fl1e on a comblned basis nas not requlred for the years ln

lssue was nlsplaced. GLtck Constructlon Corp. had flled on a comblned

baeis for flve years prior to the years ln lssue and sald returns had been

accepted as such by the Audlt Dtvl.sion. In the lnstant c8e€r however'

Itauth Internatlonal, Inc. fl1ed on an lndlvldual basis both prlor and

subsequent to the years ln lssue, never on a coublned basls. Therefore'

the Lssue of whether or not prlor approval to flle on a comblned basts ltas

requlred Ls moot.

E. That Tax Law $ 1087(d) states, ln pertlnent and appllcable part,

as folLows:

"overpayment attrtbutable to net operating loss carryback.---A
claim for credlt or refund of so uuch of an overpayment under ertlcle
nlne-a as ls attributable to the appltcatlon to the taxpayer of a net
operatlng loss carryback sha1l be flled wlthin three years from che
t lne the return was due for the taxable year of the loss.. . . t t

The claLns for refund flled by Hauth Internatlonal, Inc. on March 1, 1983

seeklng to apply net operatlng loss deducttons for the flscal years ended

June 30, L978, June 30, 1979 and June 30, 1980 ln the sum of $67'028.00

were not tlnely wlth regard to the flrst two perlods. (20 M|CRR 8-2.4ta) tll.)

The thlrd clalm was tlnely f1Led but no substantlatlng documentatlon was
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subnltted to the Audlt Dlvlslon, as requested, suff lcient to Justlfy sald

carryback loss.

I. That the petltlon of llauth International, Inc. is denied and the

notlces of deflclency dated Septernber 10, L979 are sustalned, together

with penalty and such additlonal interest as may be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 2 51987


