
STATE OF NEI,I YORK

STATE TNC COMMISSION

In the Matter of the
of

Dobblns & Ramage,

Pet l t lon

Inc.

for Redetermlnatlon of a Deflclency or Revlslon :
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlcle(g) 94 of the Tax Law:
for the Flscal Year Ended 6/30182.

State of New York :
gs t .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 20th day of July, L987, he/she served the wlthln notlce
of Declsion by certlfled mal1 upon Dobbins & Ramage, Inc. the petltloner ln the
wlthin proceedlng, by encloslng a true eopy thereof ln a securely sealed
postpald rrrapper addressed as fol-l-olrs:

Dobblns & Ranage, Inc.
99 tr{est Avenue
LyndonvllLe, NY 14098

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Poetal
Servlce wlthln the State of New York.

AFFIDAVIT OF MAILING

that the sald addressee ls the petltloner
forth on said wrapper ls the l-ast knom addresg

That deporrent further says
hereln and that the address set
of the petltioner.

Sworn to before me thls
20th day of July,  1987.

Au ls ter



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Dobblns & Rauagee

Petl t lon

Ine . AFFIDAVIT OF MAILING

for Redetermtnatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of Corporation
Franchlse Tax under Artlcle(s) 9A of the Tax
Law for the Flscal Year Ended 6/30182.

State of New York :
s s .  :

Couaty of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an eoployee of the Scate Tax Comnlgglon, that he/she Lg over 18 year{t
of age, and that on the 20th day of July, L987, he served the lrlthln notlce of
DecLslon by certlfied nalL upon Thomas J. Swlft, the representaclve of the
petltLoner ln the wlthln proceedlng, b)r encloslng a true copy chereof ln a
securely sealed postpald \rrapper addressed as followe:

Thomas J. Swlft
Swlf t  and Swif t ,  CPArs
111 Maln Street -  Sulte 200
Lockport ,  NY L4O94

and by deposltlng same encLosed ln a postpald properly addressed wrapper ln a
poet offlce under the excLusive care and custody of the Unl.ted States Postal
Servlce wlthln the State of New York.

That deponent further says that the gaid addreesree ls the representatl.ve
of the petltloner hereln and that the address set forth on sald nrapper ls the
last knomr address of the represeatatlve of the petitLoner.

Sworn to before me thls
20th day of Ju1y, 1987.

rLzed to admlnlster
Tax Law sect
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July 20, L987

Dobblns & Ramage, Inc.
99 West Avenue
Lyndouvllle, NY 14098

Gentlemen:

Please take notlce of the Declslon of the State Tax Co nlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the Scate Tax Counisslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rul-esr ard must be commenced ln the
Supreme Court of the State of New York, ALbany County, within 4 months from the
date of thls not lce.

Inquirles concernlng the couputation of tax due or refund allowed ln accordance
wlth thls decision nay be addressed to:

MfS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 453-430I

Very truly yours'

STATE TAX COMMISSION

cc: TaxLng Bureauts Representatlve

Petltlonerf s Representative:
Thomas J. Swift
Swlf t  and Swif t ,  CPArs
111 Maln Street -  Suite 200
Lockport ,  NY 14094



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl.on

of

DOBBINS & MMAGE, INC.

for Redetermlnatlon of a Deflclency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Flscal Year
Ended June 30, 1982.

DECISION

PetLtloner, Dobblns & Rauage, Inc., 99 West Avenue, Lyndonvil-le, New York

14098, flled a petltlon for redeternlnation of a deflclency or for refund of

corporatlon franchlse tax under Article 9-A of the Tax Law for the flscal year

ended June 30, 1982 (f l le No. 59566).

A hearlng was held before Tlnothy J. Alston, Ilearlng Offlcer' at the

offices of the State Tax Connisglon, 65 Court Street, Buffalo, New York, on

February 5, 1987 at 9:15 A.M. Pet l t loner appeared by Thonas J. Swlf t ,  C.P.A.

The Aucllt DLvisLon appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Esq., of

counsel) .

ISSUE

Whether the Audlt Divlslon properly tlenled petltloner's clalu for lnvestuent

tax credtt rtlth respect to certaln equlpment used ln the gradlng, assembllng

and controlled-atnosphere storage of apples.

FINDINGS OF FACT

1. Petltloner, Dobblne & Ranage, Inc., fl led a New York State Corporatlon

Franchlse Tax Report for lts fiscal- year ended June 30, 1982. On lts report,

petltloner clalned an Lnvestment tax credit of $4r459.04 for certaln equlpuent

uged, as set forth ln the report, ln trprocesslng". Also clal.ned ln the report
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was $13,578.06 tn unused lnvestment tax credit avallable to be carrled forward

to future perlods.

2. By Statenent of Audtt Adjustnent, dated September 15, 1985, the Audit

Dlvls lon dlsal lowed $3,954.87 of pet l t ionerts clalned lnvestment tax credlt .

Thls dlsallowance resul-ted ln a deflclency of $979.63 for the flscal year eoded

June 30, L982. The Audlt Divlslon lssued a Notice of Deflciency on February 13'

1985, assert lng tax of $979.63, plus lnterest of  $334.90, for a total  amount due

of $1,314.53. To thls auount the Audlt  Dlvls lon appl- led $1,314.53 ln credlt  f ron

petltlonerts report for lts flseal year ended June 30, 1980. The balance due for

the flscal year at lssue ln the February 13, 1985 notlce rtas' therefore' zero.

3. Petltloner ls and was at all Clnes relevant herein a New York corporatloo

engaged Ln the productLon of apple Julce and the packaglng and marketlng of

whole apples. Petltloner dld not grolr 1ts own apples, but rather purchased

apples or recelved then on conslgnment from growers. llhen recelveil by petitioaer,

the apples were Ln rrtree-run" cotrdttlon; that Ls, before teuoval of pesttcldes'

dlrt, leaves and stems. Upon receiptr petltloner assembled and graded the

apples accordlng to slze and quallty. Petltloner dlsposed of the poor quallty

appLes. The apples lrere then placed in atmosphere-controlled, sealed sttorage

rooms whlch served to retard thelr spollage, thereby lengthenlng the llfe of

the apples. Wtren needed, petltloner removed the apples from the storage roottls

and cleaned then. Petitloner then bagged the hlgher graded apples for saLe.

The renalnlng apples were sentr after cleanlng, to be processed lnto apple

Ju ice .

4. The equlpment for whlch the Audlt Dlvlslon denled petltloner's clalmed

credLt included gradlng and assembllng equlpment, such as pallet boxes and

conveyor beltg, whtch served to eort the appLes accordlng to size and quallty.
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Also clained was equlpnent used to operate the atnosphere-controlled storage

rooms.

5. Durlng the period at lssue, petltLoner spent 70 percent of lts productLve

tlne Ln connectlon with its saLe of whol-e apples and 30 percent of lts tlne ln

connectlon wlCh the produetlon of juLce. Durlng the sane perlod' the dollar

volume of sales was dlvided between 60 percent whole apples and 40 percent apple

Ju lce .

CONCLUSIONS OF LAW

A. That,  dur lng the years at lssuer eect ion 2L0.L2(b) of the Tax Law

provlded for a credLt against corporatlon franchlse tax wlth respect to tanglble

personaL property and other tanglble property whlch was: depreclable pursuant

to sectlon 167 of the Internal Revenue Code; had a usefuL llfe of four yeare or

oore; was acqul.reil by purchase as defined ln sectlon 179(d) of the Intcrnal

Revenue Code; had a situs ln New York State; and was prlnclpally used by the

taxpayer Ln the productlon of goods by processlng. I^Ilth respect to the afore-

mentloned requLrements, the sole Lssue hereln ls whether the property ln

questlon was prlnclpally used ln the productlon of goods by processlng.

B. That 20 NYCRR 5-2.4(b) deflnes "prLnctpally used'r for purposeg of Tax

Law $ 210.12(b) as "u.ore than 50 percent ' r .

C. That the Audit Dlvlslon properly denled petLtlonerfs clalmed lnvestment

tax credit hereln. In vlew of Flndlng of Fact "5'r, the equl.pment at lssue wag

prlnclpally used ln the marketing and sale of fresh apples. Petltlonerts

actlvltles ln gradlng, assenbllng, storlng and cleanlng appl-es to be sol-d as

fresh rlld not const,ltute the productton of goods by processlng wlthln the

neanlng of sectlon 210.12(b) of the Tax Law. Processing Ls an operatlon

whereby ran materlaL ls subJected to some special treatuent' by artlflclal or

natural mean€r, whlch transforms or aLters lte forn, state or condltlon (see
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John GeorgaLl-as Banana Dtstrlbutors of New York, Inc., State Tax Comlsslon,

Noveuber 9, 1984). The apples sold by petltl.oner hereln lref,e not so slgnlflcantly

dlfferent fron the "tree-run" apples recelved by petltlooer that the treatment

accorded the apples nay be deemed'rprocesslng" (see Matter of J.  H. Watt les'  Inc.,

State Tax Conmlsston, October 30, 1981).

D. That the petitlon of Dobblns & Ranage, Inc. is ln alL respects denied

and the Notlce of Deflclency, dated February 13, 1985, ls sustal.ned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 2 0 1s87
PRESIDENT


