
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltton
o f

WlnfteLd Industr lee, Inc. AFFIDAVIT OF MAITING

for Redeternlnation of a Denial of a CertlfLcate:
of Ellgtblllty Purguant to the Corporatlon
Franchlse Tax under Artlcle 9-A of the Tax Law i
for the PerLod Ended December 31, 1982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/JaneE M. Snay, being duly eworo, deposes and saye tbat
he/she ls an euployee of the State Tax Comlssion, that he/she is over 18 yearg
of age, and that on the 2let day of Aprll, 1986, he/she served the wlthln aotLce
of decislon by certlfled nall upon Wlnfleld Induetrles, Inc. the petltloner ln
the hTlthln proceedl"ng, by encloslng a true copy thereof ln a securely sealed
postpald wrappor addressed as folLolrs:

Wlnf ield Induetr les, Inc.
33 Clarence Ave.
Buffalo, NY I42I5

and by deposLtlng same enclosed ln a postpald properly addressed wtapper ln a
post offlce under the excluelve care and custody of the Unl"ted States Poetal
Servlce withln the State of New York.

That deponent further says
hereln and that the address set
of the pet{t loner.

Sworn to before me thls
21s t  day  o f  Apr t l ,  1986.

that the sald addresaee ls the petltloner
forth on sald wrapper ls the last koown addreae

zed to
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for Redeternlnatlon of a Denial of a CertLflcate:
of El1glblllty Pureuant to the CorporatLon
Franchlse Tax under Artlcle 9-A of the Tax Law :
for the Perlod Ended December 31, L982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an euployee of the State Tax ComLselon, that he/she ls over 18 yearg
of age, and that on the 21st day of Aprll, 1986, he eerved the withln notlce of
declston by certlfled naiL upon Peter J. Martln, the representatlve of the petltloner
ln the nithl"n proceedlng, bI encloslog a true copy thereof ln a securely seal.ed
postpaid lrrapper addressed as follows:

Peter J. Martl"n
Blal"r Martln & Messina
Slx North Pearl  St.
Buffalo,  NY 14202

aod by depositlng same enclosed in a postpaLd properly addreseed wrapper ln a
post offlce under the excluetve care and cuetody of the Unlted States Poetal
Servlce wlthln the State of New York.

That deponent further saye that the eaid addreaaee ls the represeotatl.ve
of the petl"tl"oner herel.n and that the address aet forth on eald wrapper le the
last known address of the representacive of the petltlooer.

Sworn to before ne thls
21s t  day  o f  Apr l l ,  1986.

zed to
t to Tax Law

oaths



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l -  21,  1986

I ' l lnfield Industrtes, Inc.
33 Clarence Ave.
Buffalo, NY L42I5

Gentlemen:

Please take notlce of the declslon of the State Tax Co nlssLon enclosed
herew{th.

You have now exhausced your right of review at the adninlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlew 8n
adverse declsion by the State Tax ConmLssLon nay be lnstltuced only under
ArtLcle 78 of the Clvll PractLce Law and Rules, and must be com-enced Ln the
Supreme Court of the State of New York, Albany County, wlthl"n 4 nonths from the
date of thl .s not lce.

Inqulrl"es eoncernlng the computatLon of tax due or refund allowed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Assessment RevLew Unl.t
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly youra,

STATE TAX COMMISSION

cc: Taxing Bureauts Representative

Petlt lonerrs Representatlve:
Peter J. Martln
Blalr Martln & Meseina
Slx North Pearl St.
Buffalo, NY 14202
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WINFIELD INDUSTRIES, INC. DECISION
:

for Redetermlnation of a Denlal- of a Certificate
of Ellglblllty Pursuant to the Corporatlon :
Franchise Tax under Artlcle 9-A of the Tax Law
for the Period Ended December 31, L982. :

Petltloner, Wlnfleld Induetrles, Inc. r 33 Clarence Avenue' Buffalo, New

Y,ork L42L5, fl.led a petltlon for redeteruLnatLon of a denlal of a certiflcate

of ellglblllty pursuant to the corporatl"on franchlse tax under Artlcle 9-A of

the Tax Law for the period ended December 31, 1982 (Fl t-e No. 50300).

A fornal hearLng was held before James J. Morrls, Jr., Ilearlng Officer, at

the off lces of the State Tax Comlsslonr 65 Court  Street,  Buffalo,  New York'  on

July 25, 1985 at l :15 P.M. Pet i t loner appeared by Blalrr  Mart ln & Meselna

(Peter J.  Mart ln,  Esq.,  of  counseL).  The Audtt  DivLslon appeared by John P.

Dugan' Esq. (Deborah Dwyer '  Esq.,  of  couneel) .

TSSUE

Whether the Audlt DLvlslon properJ-y denled petLtloner a certlflcate of

ellglbillty for the perlod ended December 31, L982.

FINDINGS OF FACT

1. On or about December 27, 1977, a corporation known aa Wl"ofleLd Induetrles,

Inc. (rrWlnfLeJ-d I") havLng an Enployer Identlflcatlon Number ('|EIN") of 16-0904121

nerged wlth Robert Stoner, Inc.
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2. Robert Stoner, Inc. wag the survlvlng corporatlon to the lrerger

(Ftndtng of Fact "1tt) and lt changed lts name to Wlnfleld Induetrleler Inc.r

said survlving corporat ion belng asslgned EIN 16-0997774.

3. On or about May 15 , Ig7g, the appllcatlon of Wlnfleld Indtretrles,

Inc.,  EIN 16-0997774 (rrRobert  Stooer,  Inc./wlnf leld I I rr) ,  for a Cer: t l f lcate of

ELigibtllty for State Franchlse Tax Credits and for Local Real Property Tax

Exenptions lras approved by the Job Incentlve Board.

4. On or about July 19, L982r the assets of Robert  Stoner,  I rrc. /Wlnf leLd

II  were sold to A. D. Oak, Inc.,  a corporat ion havlng the EIN of 16-1182189.

5. Robert  Stoner,  Iac./ t l lnf ield I I  recelved certLf icatLons oj i  f raochise

tax credlts ln regard to an ellglble bueiness faclllty for the per:Lods December 31,

1978 through December 31, 1981. Robert  Stoner,  Inc./ I , I lnf leld I I  a.Leo received

a certlficatlon for the perlod ended Deceuber 31, 1982 prorated ee'ren/twelfthg

(7 /L2) based upon the sale of the assets of Robert Stoner, Inc . /WLttf,TeLd II on

Ju ly  19 ,  L982.

6. A. D. Oak, Inc.,  EIN 15-1182189, ls now known as Wlnf ield IndustrLee,

EIN 16-1L82L89 ("A. D. Oak, Inc./wtnfLeld I I I f r) ,  and ts the PetLt loaer la

matter

7. On or about July 12, L982, an appllcation for a CertlflcarLe of Eltgl-

billty for State Franchise Tax Credits and for Local Real Property Tax Exemptions,

together wlth a loan applicatl"on was recelved by the Department of Comerce

from A. D. oak, Inc./Winf ield I I I  under the na.me of A. D. Oak, Inc. Ln ant lc l-

pat ion of l ts purchase of Robert  Stoner,  Inc./Wtnttetd I I .

8. In correspondence dated August 31, 1982, Llewellyn G. Far:r, Dlrector

of the Job Incentlve Bureau, acknowledged to A. D. Oak, Inc. recelpt of an

appllcatton for Job Incentlve Program beneflts.

Inc .  ,

thls
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9. In correspondence dated February 4, 1983, representatlves of petltloner

nrote to a Mr. Donald Young of the Job Incentlve Board at the New York State

Department of Commerce stating, in pertlnent part:

rrPursuant to our conversatlons of February 1 and 2, 1983 regardlng
the status of Wlnf ield Industr les, Inc. JIB Credit  Appl lcat lon, I
wouLd llke to recap my underetandlng of the gltuation.

Regarding the JIB credlt  for rhe [Robert  Stoner,  Inc./Wlnf leld I I ] '
whose assets were sold JuLy 19, L982r |ou lndlcated that the credlt
would be aLLowable for them on the December 31, L982 tax fll lng.
Slnce no aasets or employees exLsted at caLendar year-end, a proratlon
through July 19, L982 would be nade on the certlficate. The company
will do this and forward the completed affldavlt to your offl.ce for
approval prior to fll lng the 1982 Franchise Tax Report.

Regarding the JIB credit appllcatlon for the [A. D. Oak, Ttc.l
Wlnf leld I I I I '  whose assets l rere purchased by Mr. Oak on July 19'
L98\ your department has not acted on the appLicatlon for over elx
months beceuse of the apparent l-ack of e1tgtbll-ity. Aa you etated,
the credit ls based on newly constructed facllltles, not the purchase
of a golng businees. You also feLt that even lf there lras a chance
for approval, the aLlowable credlt percentage would be very snall
compared to current levels

Based on the abover ]ou suggested that the [A. D. Oak, Tac./
Wlnfleld IIII continue to file for the uee of the exletLng credit
since the corporate name has not changed.

I  lndtcated to you rhar the [A. D.Oak, Inc./ t { lnf leld I I I ]  l ras a
Sub fSf corporatlon, and that the Sub rSt election may be broken by
the next fl.scal yeat, and therefore revert to regular corporate tax
status. You stated that the JIB credl"t coul-d not pass through to the
shareholder whlle the corporation wae Sub rSf, however, if the
electlon nas termlnated, the new Wlnfleld woul-d be ellglble to uee
the exl.stlng JIB credLt for the remalnlng years ln the orlglnal
certLf icate of el igtbtJ-t ty.

The above stated facts would be satlsfactory to my client,
provided your department, agrees to the accuracy of ny understandlng.rt

10. In correspondence dated May 11, 1983, LJ.eweLl-yn G. Farr advlsed the

representatives of petltloner, ln pertlnent part,

"I have revlewed the flles for Wlnfleld Induetrl.es, Inc., the
Applicatlon for A. D. Oak, Inc., and your letter to l,lr. Youog of
Febtuary 4, 1983.
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Based on the lnfornat lon in the Appl lcat ion for A. D. Oak'  Inc.,
thls Bureau cannot reconrmend approval for Job Incent,lve benefl"ts. If
A. D. Oak, Inc. purchased al l  the aesets and l labt l l t les of Wlnf leld
Industrles, Inc., they would be ellglble to contlnue to recelve Job
Incentive benefits based on the condLtions under whlch the proJect
for tr'IlnfieLd Industrles, Inc. Iraa approved. That ls, as long as
enploynent in the facility wae maintalned at a level of at leaet 70.

Should A. D. Oak, Inc. eLect Subchapter S statusr then'  of
course, they would not be ellgible for Job Incentlve benefl"tg.

Beginning on April 1, 1983, the certlfying authorlty for corporate
franchl.se tax credits ln (slc) the New York State Department of
Taxation and Flnance. The flle for Wlnfleld Industrles, Inc. is
being forwarded to the Department of TaxatLon and Flnance. Future
correepondence on thls matter ehould be addressed to [ the Department] . . . t t .

11. Petitloner corresponded wlth the Department of Taxation aod Flnance

and recetved correspondence dated August 31, 1983 addressed to 'rRobert Stooer,

Inc. formerly l,Ilnfield Industrles, Inc." which, ln pertlnent part, provided:

rrEnclosed please flnd you (elc) Certlficate of El-tglbtltty for the
per lod  ended L2 l3L l82 .

Expendltures for capl-tal l"mprovemente and purchases of tangibl-e
property have been adjusted to reflect the value of such on an
average annual basls.

The tocal ellgibJ-e property value has been pro-rated @ 7 lLz lnasmuch
as the assets of the corporat l .on were sold approxlmately 71L9182, at
whLch tine ellglblllty ceased to exlst

These adjustments have been made ln adherence wlth current depart-
mental audlt po1-lcy.

Question has been posed to thls offlce wlth respecc to future certl-
ficatl"ons for the newl-y created Wlnfleld industrl.es Federal Enployer
Ident l f icat ion Number 16-182189.

There exists, ln our flle, no evldence of actlon on the newly created
I{lnfield Industries IFederaL Enployer ldentlflcation Number 16-1182189]
application, having been taken by the Job IncentLve Board.

As of Aprll 1, 1983 thts department assumed a takeover of dutles,
with regard to the Job Incent'lve Program, fron the Department of
Commerce. However this department lras llulted ln that lt was empowered
only to certlfy or deny corporatlong whose orlginal appllcatLon for
Job Incentlve Benefits had been approved by the board, vLa letter of
in ten t ,  p r lo r  to  7 /L183.
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Accordlngly, thle department le prohlblted to gl.ve any coneLderatlon
to the appltcat lon dated 71L2182.

It ls the posltlon of thls department that ellglblllty for the old
Winfleld Industries ceased at the date of the saLe of the asstes
(sic) included wlthin the faclll"ty and that the newly created t'Ilnfleld
Industrteg would not, be able to recelve beneflts enanatlng fron the
applicatlon of the former.

In view of the foregoing eltgtbtllty for Job Incentlve benefits'
sought by the newly created corporate entlty of I'Ilnfteld, Inc.
[Federal  ldent i f icat l"on Number 16-1182189] are hereby denled."

12. It was stlpulated and agreed by the partles at the hearlng that A. D.

Oak, Inc. now known as Wiafleld Induetries, Inc. (A. D. Oak, Ine./wlnfleld III)

dLd not elect subchapter S status for New York State franchise tax and pereoaal-

tncome tax purposes and that it lras stlpuLated and agreed by the partles at the

hearlng that A. D. Oak, Inc./winfleld III mer the other condltl.ons mentloned ln

the letter of LLewellyn G. Farr of May 11, 1983, to wit, net employment Lo the

faclllty was malntained at a level- of ac Least 70.

13. Llewellyn G. Farr rras the Dlrector of the New York State Job Incentlve

Board and he nae authotLzed to conmunlcate that New York corporatloos were

ellgible to recelve Job Ineentlve Beneflts.

L4. A. D. Oak, Inc./Wtnttetd I I I  waa a nelr  corporate ent l ty separate and

apart  f ron Robert  stoner,  Iac./wlnftetd I I .

15. There belng oo testlmony presented at che hearlng, Fl.ndlngs of Fact

tfltr through ttl4rr are derlved from

a) a Notlce to Adntt dated December 18, 1984 (Hearl"ng Exhlblt "I") to

whlch the representatlves of the Audit DlvLsl"on Ln correepondence dated

January 3, 1985 (Hearlng Exhlblt 'rJ") conceded lc had "no obJectlonsrr snd

the matterB thereln are thus deemed adnl.tted;

b) a StlpulatLon (Hearl-ng Exhtblt rrl.rf) entered into by the representa-

tlves of petltloner and the Audlt DlvLslon;
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c) correspondence (lncluding but not linlted to that correspondeace

referenced to ln both the NotLce to Adnlt and Stlpulatlon) entered into

evidence at the hearlng; and

d) sttpuLatl"ons made on the record at eald hearLng.

16. Petltloner clalmg that lt le entitl-ed to claln the remalnder of the

ellgtble buslness faclllty credLts granted to Robert Stoner, tnc./Wlofleld II

on a carryover or ptggyback basls.

CONCLUSIONS OF LAW

A. That sect lon 210.11(a) of the Tax Law, as l t  exleted pr lor to amendment

by Chapter 15 of the Laws of 1983, provided:

I'A credlt agalnst the tax lnposed by thls artlqle shall be
all-owed to a taxpayer ownlng or operatLng an ellglble buel.ness
faclltty as defined ln sectlon one hundred flfteen of the colmerce
law, to be computed as herelnafter provl"ded.tt

Sectl"on 210.11 of the Tax Law, as amended by Chapter 15 of the Laws of

1983,  p rov ided:

"(a) 0n or after Aprl l  f l rst ,  nl .neteen hundred eighty-three'  a
credit against the tax lmposed by this artLcle shall be allowed only
to a taxpayer ownLng or operatLng an eJ-Lglble business faclLlty where
such taxpayer has recelved a certlflcate of ellglbllity for tax
credltsr or I  renewal or extension thereof,  for such facl l l ty f ron
the New York state Job lncentive board prior to Aprll fLrst' nlneteen
hundred elghty-thf,e€r of, has receLved a certiflcate of ellgiblllty
for tax credltsr or Er renewal or extenalon theresf' for such faclllty
from the state tax connlsslon subsequent to such date pursuant to
paragraph (h) of this subdLvlsion, and only wlth respect to such
facl"llty, to be computed as herelnafter provlded.

* * *

(h) The state tax conml-esion shal-l be enpowered' on or after
April flrst, nlneteen hundred elghty-chree, @
of eLlgibllity for tax credlts to a taxpayer for an ellgLble busineas
faclltty wlth regard to whlch such taxpayer hael prlor to July fl"rst,
nlneteen hundred etghty-three, recelved from the New York state Job
lncentl.ve board lnltlal approval of an appllcatlon for euch certl-
fLcate by such board as evidenced by the minutes of the meetlng of
the board at whlch such appllcation nas approved, or a l-etter of lnteot
authorized by sectlon 102.4 of part one hundred two of ticle flve of
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the codee, rules and regulations of the state of New York regardlng
such certlf,lcate of ellgiblllty and to renew, extend' revoke or
-nodlfy a cert l f icate of el lg lbi l l ty for tax credlts '  pursuant to
sectl"on one hundred twenty of the comnerce law as euch sectl"on

elghtY-three. "
(enphasls suppl led).

B. That sect lon 134 of Chapter 15 of the Lawe of 1983 provLded:

rrThe state tax coumlsston shal,L be empowered, on or after Aprll
flrst, nLneteen hundred elghty-three, to issue a certLflcate of
eligibiltty for tax credits to a taxpayer for an ellgible buslness
facllity with regard to which such taxpayer hasr prior to July first'
nineteen hundred etghty-three, recelved from the New York atate Job
lncentlve board lnltlal approval of an appllcatlon for euch certl-
ficate by such board ag evldenced by the mlnutes of the meeting of
the board at whlch such appll"catlon was approved, or a letter of
lntent authorlzed by sectlon 102.4 of part one hundred two of tltle
flve of the codes, rules and regulatlons of the stace of New York
regardlng such certl.flcate of eltgiblllty and to renelr, extendr
revoke or nodlfy a certlfl-cate of eltgtblltty for tax credLtg'
pursuant to the provlsions of section one hundred trtenty of artlcle
four-A of the conrnerce law."

C. That 5 NYCRR S102.4 provl"ded:

t'L02.4 Letter of Lntent. Upon approval of an appllcatLoo, the
board shall lssue a letter of intent lnforning the appllcant that, l.f
there ls compJ-iance wlth the provlsions of sectl"on 118 of the Cornmerce
Law, a certlfl"cate of ellgtblllty for tax credits or a certificate of
eltglblllty for real property tax exemptloner or both' shall- be
isgued. "

D. That subdlvislon (f) of sectton 120 of ArtLcle 4-A of the Comerce

Law, ln pertlnent part,, provlded:

"( f)  A cert l f icate of el tgibi l l ty nay be revoked by the board,
after a hearlng, lf the board finds that the faciLlty thereln descrlbed
falls l"n any respect to meet the requirements of sectlon one hundred
eighteen, or rnay be nodifLed lf the board finds that statemente
therein contalned wlth reference to the mattera set forth In subdlvl-
slone (d) and (e) of this sect,lon are not ln accordance wlth the
facts. Such revocatlon or modlflcatlon nay be ordered lf either (1)
the appllcatlon for the certlflcate and other l"oformatlon supplied by
the appllcant falled to ful-Ly and faLrly dlscLose the facte relevant
with reference to the requtremente of sald sectlon, or (11) there has
been a materlal change in such facts slnce the date when the certlfl-
cate of ellgibillty was iesued. Ia revoking any certlflcate of
el1gibl1tty the board shall deternlne whether the facl"Lity wae an
ellglble business faclllty for any perlod of tlme, and Lf so lt ehall
specify such perl.od of tlne tn lte deternlnation, or lt nay deternlne
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that such facl"lity was not an ellgible busLness facllLty at any
t lme. r l

E. Thac wlth respect to the lssues at hand (1.e. carryover of the reoal"nder

of Robert  Stoner,  tnc./winf ield I I rs credlt  to pecltLoner) '  pet l" t loner A. D.

Oak, Inc./I,l lnfteld III dld not ltself lnvest ln the expansion of existlng

facLllties thereby creatlng or retalntng Jobs wlthln the meanlng and lntent of

Article 4-A of the Comerce Law. Instead, petltLoner arguea' ln effect' that

lt ls contlnuing ln the footeteps of Robert Stoner, Inc./wtnfleld II, whlch

lnvested ln the expansLon of faclLitles and created or retalned Jobs' ln that

petltloner contioues to operate the sa,me faciltty and malntal"n the game levelg

of enployment as did Robert Stoner, Inc./wlnfieLd II and that, therefore, Lt 1.8

a €ruccessor tn Lnterestr 8o to speak, to the remalnder of any ellgible buelness

faclllty credlt to which Robert Stoner, Inc./Wlnfteld II would have been eotltled.

A. D. Oak, Inc./winf l -eld I I I ,  however,  purchased the assets of Robert  Stoner,

Inc./WinfteLd I I .  Pet l t loner is not the euccessor ln lnterest to Robert

Stoner, Inc./Wlnfield II by way of merger or consolldatlon. It ls a separate

and dlst lnct corporate ent i ty from Robert Stoner,  Inc./WlnfteLd I I .

F. That lt has not been eholrn otherwlse and Lt ls deternlned herein that

a certiflcate of ellgtblltty and the tax credlts adherlng thereto are not

tanglbJ-e aasets of a corporatlon which may be bought, eold or traded.

G. That the Tax ConnLesl.on has the authorlty to nodlfy and renew pre-

exlsting certlflcates of ellglblllty (Concluslons of Law "A" atrd ttBtt) based

upon the provislons of Article 4-A of the Comrlerce Law (Concluslons of Law rrBrl

and ttCtt). The provisLons of the Commerce Law (Concluslon of Law ttCtt, Comerce

Law $ L20[t]) relating to rnodifl.catlon cltes that such should be based upon

either (1) a findlng of mlsrepresentatlon Ln the appllcation (whlch 1g aot

alleged heretn) or (2) a material ehange of facts. AssumLng, argumentatl.veLy,
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that such authorLzatlon to nodlfy a cerclftcate does authorlze the Tax Commtsslon

to amend Robert  Stoner,  Inc./Wlnf ield I I rs cert i f lcate upon renewal to refLect

changed circumstances such as a change of corporate name or a merger or a

eonsolldation, l"t ls determined that such authorlty does not encompaas aod we

decllne to so amend sald certiflcate so as to make lt appl-lcable to A. D. Oak'

Inc./Winfield III, a separate and distl,net corporate entlty (Concluslon of Law

I'E'r) frou that to whl"ch the orlglnal certlflcace was orlglnally iesued, for the

reasons ae stated hereln and separately and additlonalJ-y baeed on the grounde

that sect ion 210.11(h) of the Tax Law prohibi ts issuance of new cert i f icates

and/or renewaLs to those entltles whlch baslcally lrere not certlfied ae ellglble

pr io r  to  AprL l  1 ,  1983.

H. That lt nay be argued that the letter of LlewelJ.yn G. Farr dated

May 11, 1983 coost l tuted a rr lecter of lntent" authorlzed, by 5 NYCRR 5102.4.

Whl"le the record at the hearlng does not dlscLose what a "letter of intentrl

looks llke, the letter of !tray 11, 1983 does not convey any of the "keytt inforna-

tlon one woul-d expect a letter of lntent to provide. It does not Lnform the

petLtloner that the board hae acted. It does not ladlcate that lte applicatl-on

lras approved whlch appears to be a condltlon precedent to the issuance of a

letter of lntent. It does not indl-cate that lf there ls compllance wLth the

law that a certlflcate w1"11 be l"ssued. It merely appears to answer a hypothetLcal

questlon that naybe petitLoner nlght be ellglble to receive beoeflte. It ls

therefore the opinlon of thls Conml"sslon that saLd letter le not a letter of

intent withln the meanlng of 5 NYCRR 5102.4. Howeverr 8eeumiog arguendor that

sald Letter was a Letter of lntent withln the meanLng of 5 NYCRR 5102.4, and

that lt then wouLd be wlthln Ehe authorlty of thls Commisslon to determlne

whether to issuc and/or thereafter renew a certl"fl"cate of e1tglb1L1ty, thls
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ComrnLsston woul-d not l"esue sald certlflcate to petltloner based upon the

grounds that petltLooer is nor ellgtble therefor. Petltloner nelther expanded

an extsting faclltty thereby creatlng or retainlng Jobe nor ls lt a aucceasor

ln lnterest, lrhlch l"s to say the same person, via merger or coneolldatlon wlth

Robert Stoner, Inc./Wtnfield II, the pereon to whom said certl.fLcate was

lssued, so as to say that petl"ttoner ehould be entttled to use the renalulng

credlts not used up by Robert  Stooer,  Inc./Wlnf leld I I .

I. That the petition ls ln all respecte denled and the denlal of a

certifl"cate of ellgiblllty and/or rhe denlal of renewaL of the exl.sclug certl-

fl"cate amended ln petltlonerts name ie suetal"ned.

DATED: Albany, New York STATE TAJ( COMMISSION

APR U 1 l$$5
PRESIDENT

SSIONBR

COMMISS


