
State of New York

County of Albany

STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Uslnor Steel Corp.

for Redetermination of a Deficlency or Revlslon
of a DetermLnation or Refund of Corporatlon
Franchise Tax under Artlcl-e(s) 9A of the Tax
Law for the Years L978, L979, 1981 & L982.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the United States Poetal
York.

ss .  :

Davl<l Parchuck/Janet M. Snalr being duly sworn, deposes and says that
he/she ls an employee of the State Tax CommLssion, that he/she is over 18 years
of age, and that on the 15th day of ApriJ-, 1986, he/she served the wl.thl.n
not lce of Decislon by cert i f ied mai l  upon Usinor Steel Corp. the pet l t ioner ln
the wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid rrrapper addressed as fol-l-ows:

Uslnor Steel Corp.
600 Third Ave. i
New York, Mf 10016

and by deposLtLng same enclosed
post office under the exclusive
Servlce within the State of New

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on sald trrapper is the Last known address
of the pet l t loner.

Sworn to before me this
L5 th  day  o f  Apr l l ,  1986.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetitLon
o f

Usinor Steel-  Corp.

for Redetermination of a Deficlency or Revlslon
of a Deternination or Refund of Corporatl-on
Franchlse Tax under Article(s) 9A of the Tax
Law for the Years 1978' 1979, 1981 & L982.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 yeare
of age, and that on the 15th day of AprLl, 1985, he served the wlthln notlce of
DecLslon by certifled nail upon Alan R. Johnson, the representatLve of the
petltioner ln the rtrithLn proceedlng, by encloslng a true copy thereof ln a
securel-y sealed postpaid wrapper addressed as follows:

Al-an R. Johnson
Fox, Glynn & Melaned
One Broadway
New York, NY 10004

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petltioner herein and that the address set forth on sald ltrapPer le the
l-ast known address of the representative of the petitloner.

Sworn to before me this
15th day of Apri l - ,  1986.

zed to adminisAut
to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l1 15,  1986

Uelnor Steel-  Corp.
600 Thlrd Ave.
New York, NY f0016

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlssion eocloaed
herewith.

You have now exhausted your rlght,of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng l"n court to revlelt an
adverse decisl.on by the State Tax ConnLsslon nay be lnstltuted only under
Artlcle 78 of the ClvlL Practl"ce Law and Rules, aad must be comnenced l.n the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls not l -ce.

Inqulrles concernl.ng the comput,atlon of tax due or refund allowed ln accordance
wlth thls decisLon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgation Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaufs Representatlve

Petltloner I s Representatlve :
Alan R. Johnson
Fox, Glynn & MeLamed
One Broadway
New York, NY 10004



STATE OF NEW YORK

STATE TAX COMMISSION

In the tlatter of the Petltion
:

o f
:

USINOR STEEL CORPOMTION DECISION
:

for Redeterminat,lon of a Deflclency or for
Refund of Corporatlon Franchise Tax under :
Artlcle 9-A of the Tax Law for the Flscal Years
Ended December 31, L978, December 31, L979, :
March  31 ,  1981 and March  31 ,  1982.

:

Petltioner, Uslnor SteeL CorporatLon, 600 Thlrd Avenue, New York' New York

10016, f l l -ed a pet l t ion for redeterminat ion of a def lc lency or for refund of

corporation franchise tax under Artlcl-e 9-A of the Tax Law for the flscal yeare

ended December 31, L978, December 31, L979, March 31, l98l  and March 31, L982

( F l l e  N o .  5 3 3 1 0 ) .

A hearl"ng was held before Daniel J. Ranalli, Hearing Officer' at the

offlces of the State Tax Cornmisslon, Two World Trade Center, New York, New

York, on October 9, 1985 at 2245 P.M., wl- th al l  br lefs to be subnlt ted by

January 17, 1986. Pet l t loner appeared by Alan R. Johnson, Esq. The Audlt

DlvLsion appeared by John P. Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

Whether the Audit Dlvlslon properly deternined petltionerts lnterest

attrl,butable to subsldLary; capltal.

FINDINGS OF FACT

1. On March 14, 1984, as the result  of  a f le l-d audlt ,  Ehe Audlt  Dl.vLslon

issued four notl-cee of defictency pursuant to ArtlcLe 9-A of the Tax Law

against petLt loner,  Uslnor Steel Corporat ion'  as fol lows:



-2-

Period Ended

12 l3L l78
L2 l3L /79
3l3r  /8 r
3 /31 /82

Tax

$  3 ,395  . oo
$1 r ,788 .00
$  16 ,492  . 00
$15 ,193 .00

Interest

$2 ,138 .00
$6 ,348  .oo
$7 ,011 .00
$3 ,925  . 00

Total

$  5 ,533 .00
$  18 ,  136  .00
$ 23 ,503 .  oo
$  19 ,  1  18  . 00

2. 0n audlt ,  adJustments l rere made to petLt lonerrs buslness al locat lon

percentage and lnterest expense l-ndlrectly attrlbutabl-e to subsldlary capLtal.

Petltloner does not dispute the buelness allocatlon percentage adJustment but

argues that the Lnterest attributable to subsldlary capltal should have been

conputed by uslng the actual falr market value of eubsidiary capltal durlng the

years ln l.ssue rather than the cost or book value of the stock of subsidl.ary

capital whlch lras utlll"zed by the Audlt Divislon.

3. To determl"ne the tnterest attributabLe to subsl.diary capital-, the

auditor dlvided the average cost of lnvestment in subsldLary capltal by petl-

t lonerts total  assets. The result ing percentage lras appl- ied to pet l t lonerts total

lnterest expense to arrive at interest attrLbutable to subsidiary capltal. With

respect,  to one subsidlary,  Vl-cksburg St,eel Servl-ce, Inc. ("Vlcksburg"),  the

average cost of investment in subsldtary capl-tal was obtained by addlng the

beglnnlng and end of year amounts of capl"tal stock of Vlcksburg to the average

advances to Vicksburg by petitioner. With respect to another subsldlary, Toledo

Ptckl lng & Steel Service, Inc. ("Toledo PlckLlng"),  the purchase pr l .ce of l ts

stock wag consldered to be the value of subsldlary capltal. The purchase price

was $8,697,331.00. The value of the capital  stock of Toledo PtckLlng for each

year in lssue was $601000.00 and there were no advances receLved from pettttoner'

4.  Pet i t loner,  Uslnor Steel Corporat ion, ie a Del.aware corporat lon

engaged in the lnportatl"on and dlstributlon of steel products manufactured

lts parent, Uslnor Industrles, Inc. r a French corporatl.on. Durlng all of
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years in l"ssue, Toledo Plckllng lras a wholly-owned subsldiary of petltLoner

Frorn 1979 through the end of the perlod ln issue, Vicksburg also was I whoL1y-

owned subsidiary of petitloner. Petltloner had no other subsldlarles during

the years ln issue.

5. Petl"tloner acquired Toledo PlckJ-ing in 1975 for a purchase prlce of

approxlmatel-y $8 rnlll lon. Toledo Pickllng ls engaged ln the buslnese of

purchasingr processing and reselLlng steel.  Short ly after pet i t loner 's purchase

of Toledo Plckllng, the steel lndustry ln general- entered an economic downturn,

to which the OPEC oLl embargo and o11 prlce lncreases and a crLel.s ln the auto

industry contrl"buted. The Unlted States government imposed a trlgger price

mechanism, whtch set artiflclally hlgh nlnimum prlces for inported 6tee1,

Toledors principal raw materlal, and thus cut, the price margins of steel servl.ce

centers such as Toledo Plckllng

6. Toledo Plckl lng recorded losses l-n each of l ts f lscal  years 1979

through L982, rangLng fron $2.8 nl l l ton to $7.4 nl l l lon per year.  These loeses

produced a growing capital  def lc l t .  As of December 31, L978, Toledo Plckl lng's

l labiLtt ies exceeded l ts assets by $f.9 n1111on; at the close of the year ended

March 31, L982, Toledo Pickl tng had a negat ive net worth of $10.5 n1111on.

Tol-edo Plckling aLso had a large contingent liablllty, not shown on ltg baLance

sheet, for dutles and penaltl"es cl-alned by U.S. Customs on imports receLved

fron 1978 through 1980, ln the amount of $235 n1111on. The exl"stence of this

contingent llablllty was revealed as early as 1978 and became wldely known

because of investlgatl.ons of customers and a grand jury proceedlng.

7. Petitioner reacted to Toledo Pickltng's decllne by atteopting' begl.nnlng

Ln 1979, to selL the stock of Toledo Pickl l -ng, but Lts efforts were unaucceesful .

PoLential buyers lrere not wil3-ing to purchase Toledo Plckllngrs stock, because



-4-

the company rras without va1ue. During 1983, petitioner contributed an additlonal

$25 ni l l lon to the capital-  of  Toledo Pi.ckl lng out of concern for the reputat ion

and credit of the Usinor group, of whlch Toledo Plckl-lng was known to be a

part .  An appraisal  of  the Toledo Pickl lng stock as of December 31'  1983 was

nade by the Mel lon Bank to assist  pet i t ionerrs placing a potent ial  sale value

on Tol-edo Pickling and Vicksburg. The appraisal concluded that Tol-edo PlckLlng

had no value as a going concern, and placed a llquldatlon value on the comPany

of $750,000.00 to $1 m1111on. The appraisal  also noted a posslble value for

the tax losses of Toledo Pickl lngr but because of the companyrs overal l  lack of

value, no buyer was wiLllng to purchase the stock to obtain the tax loss. The

stock of Toledo Plckllng never was sold, nor !ilas the business sold as a golng

concern. In 1984, most of i ts operat ing assets were sold to an unrelated

purchaser.  After this sale ( for $9 n1111on),  the sale of remainlng assets and

the payment of f ixed Uabi l i t ies, Toledo Pickl- ing was lef t  wlth $5.1 nl l - l lon.

This sale lrras at the top of the market; Toledo Pickllng would have recelved

less lf the sale had been during the perlod ln lssue, lf lt could have found

a buyer at al l .

8. Vicksburg was organlzed, by petitloner In 1979, and began operatl.ng ln

1981. I ts business rras buyingr processlng and resel l ing steel.  Like Toledo

Picklfng, Vicksburg suffered from the downturn in the steel lndustry, and had

repeated losses, whlch generated a negative net worth, as soon as t-ts operatlons

began. By the end of the period in question, its net worth was a negative

$841,000.00. From l ts formation to the end of the perlod ln lssue, the capltal

of  Vicksburg conslsted of $5r000.00. Pet i t ioner also made non-interest-bearlng

advances  to  V icksburg  wh ich  aggregated  $1 ,522,360.00 .  In  1983,  $522,350.00  o f

the advances were repaid, and the balance was wrltten off by petltloner. The
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source of the {rmount repaid nas a loan of $l niLllon made by Usinor Industrles,

Inc.,  to whlch the stock of Vicksburg was transferred in f983. Later ln 1983,

Ustnor Industrles also contributed $1 mlllion cash to the capital- of Vlckeburg.

The appralsal of the stock of Toledo Pickllng made by Mellon Bauk also included

an appraisal  of  the stock of Vlcksburg as of Decenber 31, 1983. The appraisal

found a value of between $1 nill ion and $1.2 n111-1on. Thls wae the approxl.nate

net lrorth of Vlcksburg on that date.

CONCLUSIONS OF LA!il

A .  That  sec t ion  208.9

t'The term I entl"re
E  O U T C e S .  .  .

of the Tax Law provldes,

net l"ncomet means total

in pertLnent part:

net lncome from all

* * *

(b) Enttre net income shall be determined wl-thout the excluelon'
deductLon or credit  of :

r t * *

(5) in the dlscretion of the tax conmLssl"on, any amount of
lnterest directly or l"ndirectly and any other amount directly attrL-
butable as a carrylng charge or otherwlse to subsidlary capital or to
lncomer gal-ns or Losses from subsldlary capltal .rf

B. That sect ion 208.4 of the Tax Law def ines "subsldiary capltal"  as

fol lows:

"The term rsubsldl,ary capltalr means Lnveetments ln the stock of
subsl"diaries and any Lndebtedness from subsidlarl"es, exclusive of
accounts receivable acqulred ln the ordinary course of trade or
business for services rendered or for sales of property held prlnarlly
for sale to customers, whether or not evidenced by wrltten lnstrument'
on whlch interest is not claimed and deducted by the subsidlary for
purposes of taxation under artLcLes nLne-a, nlne-b' nine-c' thlrty-two
or thl . r ty-three of thls chapter,  provided, however '  that,  ln the
discretion of the tax commlssion, there shall be deducted from
subsldiary capital any llabllltles payable by thelr terms on deuand
or withln one year from the date lncurred, other than Loans or
advances outstanding for more than a year as of any date during the
year covered by the report, which are attrlbutable to subsldiary
c a p l " t a l i . . . " .
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C. That 20 NYCRR 3-6.4 provides for the computatlon of subsldlary capital

as fol lows:

"The amount of subsl"dlary capltal of the taxpayer (parent) is
determlned by couputi-ng the average falr market value durlng the
perlod covered by the report of alL the assets of the taxpayer which
const l tute subsldlary capltal ,  less certaln l labt l t t les requlred to
be deducted... Average fair market value is deternLned ln the nanner
whlch Ls described ln sect ion 3-4.6 of this Part .  In no event may a
subsldiary be valued at less than tzerot. t '

D. That,  in a case such as pet l t lonerrs,  where the cost of  the subsldlary

does not accurately reflect the fair market value of subsldlary capLtal, the

average cost of investment in subsldlary capital nay be obtalned by addlng the

beglnnlng and end of year amounts of capital stock of the subsldl"ary' dlvided

by two, to the advances to the subsldiary by the parent. See Matter oF U.S. Sumtt

Corporat lon, State Tax Commlsslon, l {ay 23, 1985. Wtth respect to Vicksburg,

the auditor properly used thLs nethod, however, the same method should have

been used to determlne the cost of investment in Toledo Plckllng. Thereforer

$60,000.00, representLng the value of the capital  stock of Toledo Ptckl lng

should have been utiLized ln computlng the value of subsldiary capital rather

than the $8 ni l l lon purchase pr lce.

E. That the petltLon of Usinor Steel Corporatl-on ls granted to the extent

lndl"cated ln Conclusion of Lan "D"; that the Audlt Dlvl"elon l"s directed to

nodify the notlces of deflcl.ency issued March 14, 1984 accordlngly; and thatr

except as so granted, the petl-tlon is ln all- other resPecta denled.

DATED: Albany, New York

APR 1 51980
STATE TN( COMMISSION

PRESIDENT


