
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t ion
o f

Nunzlos PIzza'  lnc.

for RedetermLnation of a Deficiency or Revislon
of a Deternlnation or Refund of Corporatlon
Franchlse Tax under Article 9A of the Tax Law for
the  F isca l  Years  End ing  6130180 -  613018L.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  belng duly sworn, deposes and says that he/she is an
empJ-oyee of the State Tax Connisslon, that he/she ls over 18 years of age, and
that on the 18th day of Februaryr 1986, he/she served the wlthin not lce of
Decision by cert i f ied nai l  upon Nunztos PIzza, Inc.,  the pet l t ioner in the
wlthin proceedlng, bI enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol-l-ows:

Nunzios PLzza, Inc.
2155 Hylan Blvd.
Staten Island, NY 10306

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unl- ted States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee ls the petitloner
herein and that the address set forth on said lrrapper ls the last knonn address
of the pet i t ioner.  ,

Sworn to before ne thls
18th day of February, 1986.

to lster oaths
sec t lon  174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the ldatter of the Petition
o f

Nunzios PLzza, Inc.

for Redetermi"natlon of a DeficLency or Revislon
of a Determinatlon or Refund of Corporatlon
Franchlse Tax under Artlcle 94 of the Tax Law for
the Flscal Years Ending 6130180 - 6/30/8L.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorts E. Steinhardt,, being duly sworn, deposes and says that he/she ls an
enployee of the State Tax Counisslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthln not,lce of Declslon
by certlfied nall upon Jerome J. Feldman, the representative of the petitloner
in the wlthin proceeding, bI enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Jerome J. Feldman
Feldman, Feldman & Co.
249-12 Jericho Tpke.
Floral  Park, NY 1100I

and by deposlting
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed l-n a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the sald addressee is the representative
herein and that the address set forth on said wrapper ls the

of the representat lve of the pet l" t ioner.

Sworn to before me this
18th day of February, 1986.

lster oaths
sect l"on 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  L 2 2 2 7

February 18r 1986

Nunzlos PLzza, Inc.
2155 Hylan Blvd.
Staten Island, NY 10306

Gentlemen:

Please take notice of the Decislon of the State Tax Coumtssion encloeed
herewith.

You have now exhausted your right of revlew at the adminlstratlve leveI.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceeding ln court to revLelt an
adverse declsl"on by the State Tax Comrnission nay be lnstl.tuted only under
Artlcle 78 of the ClviL Practlce Law and Rulesr :rod must be co"r'nenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thls not lce.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Llttgation Unit
Bullding #9, State Campus
Albany, New York L2227
Phone / f  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t ioner 's Representat lve
Jerome J. Feldnan
Feldman, Feldnan & Co.
249-L2 Jerlcho Tpke.
Floral  Park, NY 11001
Taxlng Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Albert & Jennle Bruno :

for Redeterminatlon of a Deficiency or for Refund :
of New York State and New York City Personal Income
Taxes under Article 22 of the Tax Law and Chapter :
46, Ti t le T of the Adnlnistrat lve Code of the City
of New York for the Years 1980 and 1981. :

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  belng duly sworn, deposes and says that he/she is an
employee of the State 1"" Qomrnlssion, that he/she Ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wlthin not lce of
Declsion by cert i f ied nai l  upon Albert  & Jennie Bruno, the pet i t ioners in the
wlthin proceedlng, by enclosing a true copy thereof in a securel-y sealed
postpald Lrrapper addressed as fol lows:

Albert & Jennie Bruno
379 Baden Place
Staten Island, NY 10306

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of February, 1986.

that the said addressee ls the petl.tloner
forth on said ltrapper is the last known address

ster oaths
sec t ion  174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Mat,ter of the Petltlon :
o f

Albert & Jennie Bruno :

for Redetermination of a Deficlency or for Refund :
of New York State and New York Clty Personal Income
Taxes under Article 22 of, the Tax Law and Chapter :
46, Tl t le T of the Adninlstrat lve Code of the Clty
of New York for the Years 1980 and 1981. :

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being dul-y sworn, deposes and says
empLoyee of the State Tax Cornmlssion, that he/she ls over 18
that on the 18th day of February, 1986, he served the wlthln
by certifled nall- upon Jerome Feldnan, the representatlve of
the wlthln proceeding, by encl-osing a true copy thereof in a
postpald wrapper addressed as fol lows:

Jerome Feldman
Feldman, Feldman & Co.
249-L2 Jericho Tpke.
Floral  Park, NY t l00l

AFFIDAVIT OF MAILING

that he/she Ls an
years of age, and
not lce of DecLslon
the petltloners in
securely sealed

and by depositlng
post off lce under
Servlce within the

That deponent
of the pet i t l "oner
last knorrm address

same enclosed in a postpal"d properly addressed wrapper l.n a
the exclusive care and cust,ody of the UnLted Staces Postal

Stat,e of New York.

further says that the sald addressee Ls the representatl"ve
herel-n and that the address set forth on said wrapper is the
of the representatlve of the petit ioner.

sworn to before ne thl,s
18th day of Februaryr 1986.

fL[ed to admi ter oaths
rauant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  18 ,  1986

Albert & Jennle Bruno
379 Baden Place
Stat,en Is land, NY 10306

Dear Mr. & Mrs. Bruno:

Please take not lce of the Declsion of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chaptet 46, Tl t le T of
the AdnLnl,stratlve Code of the Clty of New York, a proceedlng in court to
revlew an adverse decl"sion by the State Tax Conrrnisslon may be lnstLtuted only
under Article 78 of the Civll- Practl"ce Law and Rules, and must be commenced Ln
the Supreme Court of the State of New York, Albany County' wlthin 4 nonths fron
the date of thls not lce.

Inqul"ries concerning the computatton of tax due or refund allowed ln accordance
with thls declsion may be addressed to:

NYS Dept. Taxatl,on and Ftnance
Law Bureau - Litigation Unlt
Bullding /f9, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
Jerome Feldman
Feldman, Feldman & Co.
249-12 Jerlcho Tpke.
Fl-oral  Park, NY 11001
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMI'ISSION

In the Matter of the PetLt ion :
o f

Vincent Coppola :

for Redeternination of a Deficiency or for Refund :
of New York State and New York Clty Personal Income
Taxes under Article 22 of the Tax Law and Chapter :
46, Tl t le T sf  the Adnlnistrat ive Code of the Clty
of New York for the Years 1980 and 1981. :

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Dorls E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
enpl-oyee of the State Tax Conurlssion, that he/she ls over 18 years of ager and
that on the 18th day of February, 1986, he/she served the ni thln not ice of
Decislon by certified nall upon Vincent Coppola, the petLtloner Ln the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postpald
hTrapper addressed as f oll-ows:

Vincent Coppola
2076 East  65 th  S t ree t
Brooklyn, NY IL234

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offLce under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says
hereln and that the address set
of the pet i t i .oner.

Sworn to before me thls
18th day of February, 1986.

addressee Ls the pet i t ioner
wrapper is the last known address

that the
forth on

said
said



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Vlncent Coppola :

for Redetermination of a Deflclency or for Refund :
of New York State and New York City Personal- Income
Taxes under Article 22 of the Tax Law and Chapter :
46, Ti tLe T of the Adnlnistrat ive Code of the Clty
of New York for the Years 1980 and 1981. :

AFFIDAVIT OF I{AILING

Scate of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, belng duly sworn, deposes and says that he/she Ls an
enployee of the State Tax Commisslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the withln nott"ce of Decision
by certifled nall upon Jerome J. Feldman, the representatlve of the petitloner
ln the wlthl-n proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jerome J. Feldnan
Feldmanr Feldnan & Co.
249-L2 Jericho Turnpike
Floral  Park, NY 11001

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on sald wrapper ls the
last known address of the representat lve of the petLt ioner.

Sworn to before me thls
18th day of Februaryr 1986.

r lzed to ter oaths
rsuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Vlncent Coppola
2076 East 65th Street
Brooklyn, NY LL234

Dear !1r. Coppola:

Please take notlce of the Declsion of the State Tax Connnl"ssl.on enclosed
herewlth.

You have now exhausted your right of revLew at the adminlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the Admlnistratlve Code of the Clcy of New York, a proceedlng ln court to
review an adverse decl"slon by the State Tax Con'misslon may be instituted only
under Article 78 of the Clvll Practlce Law and Rules, and must be connnenced ln
the Supreme Court of the State of New York, Albany Countyr wlthin 4 monthe from
the date of this not ice.

Inquirles concerntng the conputation of tax due or refund allowed in accordance
wlth chis declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatlon Unlt
Bullding /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very cruLy yours'

STATE TA)( COMMISSION

Peti t ioner I  s Representat ive
Jerome J. Feldnan
Feldman, Feldnan & Co.
249-12 Jerlcho Turnplke
Floral  Park, NY 11001
Taxlng Bureaurs Representatl"ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlt lon :

o fz

NUNZIOIS PIZZA,  INC.  3

for Redetermlnat lon of a Def ic iency or for z
Refund of Corporate Franchlse Tax under
Article 9A of the Tax Law for the Flscal Years 2
Ended June 30, 1980 and June 30, 1981.

In the Matter of the Pet i t lon z

o f :

VINCENT COPPOLA : DECISION

for Redeterminat lon of a Def lc lency or for :
Refund of New York State and New York City
Personal Income Taxes under Artlcle 22 of th.e :
Tax Law and Chaptet 46, Tltle T of the
Admlnistrative Code of the Clty of New York for :
the  Years  1980 and 1981.

In the Matter of the Pet l t ion :

o f :

ALBERT and JENNIE BRUNO :

for Redeterminatl"on of a Deficiency or for :
Refund of New York State and New York City
Personal Income Taxes under Article 22 of th.e :
Tax Law and Chaptet 46, Titl-e T of the
Adnlnistrative Code of the Clty of New York for :
the  Years  1980 and 1981.

Pet l t ioner ,  Nunz io ts  P Izza ,  Inc . ,  2155 Hy lan  B lvd . '  S ta ten  Is land '  New

York 10306, f l1ed a pet i t lon for redeterminat ion of a def ic lency or for refund

of corporate franchise tax under Article 9A of the Tax Law for the fiscal years

e n d e d  J u n e  3 0 ,  1 9 8 0  a n d  J u n e  3 0 ,  1 9 8 1  ( F t l e  N o . 4 8 7 2 3 ) .
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Pet l t loner Vincent Coppola, 2O76 East.  65th Street,  Brooklyn, New York,

LL234, f i led a pet l t lon for redetermlnat lon of a def ic iency or for refund of

New York State and New York City personal income taxes under Article 22 of tll.e

Tax Law and Chaptex 46, Title T of the Administrat,ive Code of the Clty of New

York  fo r  the  years  1980 and 1981 (F i l -e  No.  48711) .

Pet i t loners, Albert  and Jennie Bruno, 379 Baden Place, Staten Island, New

York 10306, f l1ed a pet l t lon for redeterninat lon of a def lc lency or for refund

of New York State and New York City personal income taxes under Artlcle 22 of

the Tax Law and Chapter 46, Tltle T of the Adrninlstratlve Code of the City of

New York  fo r  the  years  1980 and 1981 (F i le  No.  49120) .

A consolidated heari.ng was held before Dennls M. Galllher, Hearing Officer,

at the offices of the State Tax Connlsslon, Two Worl-d Trade Center, New York'

New York on Septenbet 12, 1985 at 10:45 A.M., with al l  documents to be submitted

by Novernber 28, 1985, Pet l t ioners appeared by Feldman, Feldman & Co.,  CPArs

(Marvln Todfeld, CPA). The Audlt  Divis lon appeared by Jotrn P. Dugan' Esq.

(Pau1 A,  LeFebvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petltioners have shown that additional income determined upon

audlt (based on funds expended ln excess of known funds avallable) was from

nontaxable sources thus warrantlng cancellation of the asserted deflclencies.

FINDINGS OF FACT

1. On October 5, 1983, the Audit  Dlvls lon issued a Not lce of Def lc iency

to petitloner Vincent Coppola assertlng addltlonal- tax due for the years 1980

and 1981 ln the aggregate amount,  of  $S,840.00r plus penalty [Tax Law S685(b)]

and lnterest. A Statement of Audlt Changes issued previously to Mr. Coppola

and hls wife Patr lc la Coppola on August 2, 1983 lndlcated that the asserted
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deflciency was based upon audit flndings of addltlonal unreported income in the

a m o u n t  o f  $ 1 6 , 9 6 0 . 0 0  f o r  1 9 8 0  a n d  $ 2 5 , 7 8 0 . 0 0  f o r  1 9 8 1 .

2. On December 9r 1983, the Audlt  Dlvls lon tssued a Not ice of Def lc iency

to petitloners Albert and Jennie Bruno assertlng addltlonal tax due for the

years 1980 and 1981 in the aggregate amount of $3,727.00 plus penalty [Tax Law

$685(b) l  and lot"re"t l .  A Statement of Audlt  Changes lssued prevlously to Mr.

Bruno on August 2, i983 indlcated that such deficlency nas based upon audlt

f indlngs of addit lonal unreported income l .n the amount of $13,004.00 for 1980

a n d  $ L 8 , 6 4 6 . 0 0  f o r  1 9 8 1 .

3. On Septenber 15, 1983, the Audit  Divls lon issued a Not ice of Def lc l"ency

to pet i t loner Nunztots Ptzza, Inc. ("Nunziott)  assert l ,ng addit ionaL corporat ion

franchise tax due ln the amounts of $2,805.00 and $3,846.00, respect l .vely,  for

the f iscal  years ended June 30, 1980 and June 30, 1981, respeet lvely,  plus

penalty [Tax Law S1085(b)]  and lnterest for each of such f l -scal years. A

Statement of Audit Changes issued to Nunzio previously on Auguet 2, 1983

lndlcated that the corporate deficiency was based on the results of the audits

of Messrs. Bruno and Coppola.

4. Petltioners Coppola and Bruno are the sole shareholders of petitioner

Nunzlo, which durlng the perlod in question operated a pLzza restaurant located

in Staten Isl-and, New York.

5. In or about October of 1982, the Audlt Division commenced an audlt of

the three pet i t loners herein. The auditor reviewed pet l t ioner Nunziots corporate

tax returns and accompanylng accountentrs workpapers and found no dLscrepancies.

Jennie Bruno's name appears hereln by vlrtue of having flled a jolnt New
York State lncome tax return with Albert Bruno for the years ln questlon.
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6. The audltor also performed a cash aval labi l i ty audlt  of  pet i t loners

Bruno and Coppola, the results of whlch glve rl-se to the instant deficiencies.

More specifically, the auditor analyzed and transcribed all bank accounts and

then prepared a Statement of Cash Availabllity whereby total sources of cash

(funds) from net rrages, bank wtthdrawals, unemploynent insurance recel-ved and

(for Bruno) ganbling winnings (fron horse raclng) were compared to total uses

of cash (funds) by bank deposl-ts, llving 
"*p"rr"""2 

and (for Bruno) clalued

ganbllng losses (fron horse raclng) and cash paynents to an I.R.A. account.

7. The above audit resulted in funds applled (expended) in excess of

available funds for each year at issue as follows:

Pet i t toner
Bruno
Coppola

1980
$tr ,oo+.oo
$  1 6 , 9 6 0 . 0 0

198r
1

$  18  ,646  .00 -
$25 ,780 .00

8. Petitl"oners Bruno and Coppola were employed by Nunzio. The auditor

was lnformed that such enpJ.oynent rilas the only source of income to Bruno and

Coppola, and noted that there was no other apparent source of lncome. Accord-

ingly, the audltor treated the excess funds determined upon audlt (exceptl.ng

the $3,014.00 of ganbl lng wlnnlngs for Bruno) as construct ive dlvidends fron

Nunzlo and included the entire amount of such excess funds plus the ganbling

winnlngs by Bruno as additional unreported taxable income. After computlng and

allowlng the requlsite increase in the standard deductlon occasloned by such

Thls iten lncluded estimated amounts for food, out of pocket exPenses'
clothing, automobile and vacation, based on the number of people ln each
household.

For 1981, $3,014.00 of the excess funds deternined for Bruno conslsted of
unreported ganbllng winnlngs.
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excess funds, there resulted the instant deflclencies asserted agalnst Bruno

and Coppola.

9. In turn, the deflclency asserted against Nunzio was premlsed upon

comblning the amounts of excess funds determined to be constructlve dlvldends

to Bruno and Coppola (excludlng the noted ganbllng winnings), lncluding such

conbined anounts as addl"tlonal income earned by Nunzlo, and reconputlng franchise

tax due accordingly.

10. Nelther Mr. Bruno nor Mr. Coppola appeared to give testlmony at the

hearing. In l leu thereof,  each subrnl t ted an aff idavl t ,  as did Mr. Coppolars

mother, which affidavLts are more spectflcally detalled herelnafter. No explanatton

was offered as to why none of the affiants appeared to provlde testlmony.

11. Each pet i t ionerrs posit lon herein is that there were addlt lonal,

allegedly nontaxable, funds available as sources of cash durlng the years ln

questlon which were not taken lnto consideratlon in the audlt analysis.

12. Pet i t loner Bruno -

a.)  -  Savings Wlthdrawals:

DATE

L /8180
L l2e  180
3120180
3/2s 180
r0 l r l80
TOTAL

$  326 .00
2 ,000 .00

800 .00
2 ,200 .00

600 .00
$f26-:0-0

b . )  - Rental  Receipts:
approximately $650.00 per month during the audlt
p e r l o d  ( $ 0 S 0 . 0 0  x  2 4  =  $ L 5 , 6 0 0 . 0 0 )

Veteranrs Disabl" l l ty Check:
approximately $180.00 per month during the audlt
p e r i o d  ( $ 1 8 0 . 0 0  x  2 4  =  $ 4 , 3 2 0 . 0 0 )

c . )  -
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13. Pet, l t loner Brunors aff idavi t  states that Nunziots business r tas not

good durlng the years at issue and that the noted withdrawals as well as the

rental incone were used to cover living expenses, partly in cash and partly by

deposlt l-nto the checking account. Sald affidavit also states that the rental

property r^ras t ta losst 'and thus Mr. Bruno did not t t thlnk i t  was necessary to

l"nforrn my accountant of the buildlttg". Finally the affldavit states that the

savlngs bank wl- thdrawal of $21000.00 made on January 29,1980 was ln connect lon

wlth a sett lement of an accident claln.

14. The audi.tor dld not allow as avallable sources of funds some of the

wl"thdrawals listed in Flndlng of Fact t'L?-at', speclfically those on January 29,

1 9 8 0  ( $ 2 , 0 0 0 . 0 0 ) ,  l ' l a r c h  2 5 ,  1 9 8 0  ( $ 2 , 2 0 0 . 0 0 )  a n d  O c t o b e r  1 ,  1 9 8 0  ( $ 6 0 0 . 0 0 ) ,

slnce there r,rere no natching or near-matching deposlts corresPondlng thereto

and no explanation of the dlsposltion of these funds. However, the January 8,

1980 ($326.00) and March 20, 1980 ($800.00) wl"thdrawals were al lowed as sources

of funds, as ref lected in the auditorrs workpapera. Bank statements, speclf icaLly

regarding deposlts, nere not available to the audltor upon audit (or subsequently)

for the period January 1980 through April 1980, and thus an average of other

monthsr deposits rdas used ln computlng the analysis.

15. Subsequent to the hearlng, the followlng items were submltted on

behaLf of pet i t ioner Bruno:

a.) Copies of bank sLatements showing returned checks during June,

1980 and March, 1981 ln the amounts of $100.00 and $200.00'  respect lvely

sought by petltloner as a reduction of deposits and hence a reduction of

appl lcat lons of funds.

b . )  A  photocopy  o f  a  U.S.  Treasury  check  da ted  October  1 ,  1985 ln  the

amount of $1B5.00 wlth the notat lon "V.A. Comp.'r .  Pet l t ioner also offered
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evidence that lndlcated disablllty payments had commenced ln or about L962,

and asserted that such payments continued durlng (and after) the years ln

quest lon.

c.) Sum-ary schedules of rental lncone and expenses, a closing state-

ment, deed and loan amortlzatlon schedules pertainlng to rental property

located at 450 Castlet,on Avenue, Staten Island, New York. The sunmary

schedule ref lects gross rents of $7,800.00 per year with total-  expenses of

$6 ,886.00  fo r  1980 and $6 ,915.00  fo r  1981,  thus  leav ing  ne t  cash ga ins  o f

$914.00  fo r  1980 and $835.00  fo r  1981.  I t  was  asser ted  v l -a  Mr .  Brunosrs

affidavlt that part of the rental proceeds were deposlted to hl"s checking

account, with the balance used for personal l-lving expenses. The audltorrs

analysl.s of checking account dlsbursements indicates that expenses of the

property were pald by check, and thus were incl-uded ln deposits as appLlca-

t ions of funds for each year.

d . )  Wl th  respec t  to  the  $2 ,000.00  w l thdrawal  on  JanuarY 29 ,1980 (see

Flndlng of Fact "L2"),  pet l t ionerts representat ive made the fol lowing

conment:

" [w ] l th  regard  to  the  $2 ,000.00  acc ident  c la im,  A lber t
Bruno could not find the papers; however, he clalns that
the $2000.00 wlthdrar^tn on I l29l8O was paid to f ix the car
and the $2,000 deposlt  on 8/27 /81 was a relmbursement from
the other drlver I s l-nsurance company. tt

16. Pet l t loner Coppola -

a.)  -  Savings Withdrawal-s:

DATE
sTfr7eo
4 l rL l80
e l30 /80
314182
L /27  l8L

A}'lOUNT
$ 

-soo 
rco

I  , 000  .00
500  .00

2 ,000  .00
3  ,000  .00
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Lloe ls2
rr /2s l80
TOTAL

Funds From Rublna Coppola
1) Savlngs l{ithdrawals:

DATE
I+TETao
L2 l4  /80
4 / rL /80
s  122  /80
TOTAL

(no ther ) :

$2  ,069  .00
2 ,598 .O0
2 ,800 .00

5  99  .00

l f )  Approxinately $200.00 per month in cash from
Rubina Coppola during audlt  per lod ($200.00 x 24
=  $ 4 , 8 0 0 . 0 0 )

Pet i t loner Coppolafs aff idavi t ,  1lke pet l t l "oner Brunofs aff idavl t ,  states that

Nunzl-ors buslness rras not good during the years at issue and that the noted

withdrawals and other cash from his mother were used to cover llvlng €xP€RS€sr

partly ln cash and partJ-y by deposit lnto the checkl-ng account. Mr. CoppoLars

affidavlt states that the withdrawals in 1982 were used to nake partlal repaynents

to his mother,  Rublna Coppola. Rubina Coppolars aff idavl t  states the same

amounts and purposes regarding these funds as does Mr. Coppolars aff idavl t .

17. Subnitted on behal-f of petitioner Coppol-a subsequent to the hearlng,

were dupllcate coples of the Vincent Coppola and Rublna Coppola affldavits

previously offered in evldence, copies of bank books refLect ing pet i t ioner

Coppolafs withdrawals (without further expLanation other than that noted ln the

affidavlts) and coples of account atatements for a Dreyfus Liquid Assets Fund

heLd by pet l t ioner VLncent Coppola. This fund ref lected wlthdrawals of $35.f8 in

1980 and $11588.56 ln 1981. The Dreyfus account,  which was opened on December 5,

1980,  re f lec ted  depos i ts  o f  $3 ,300.00  in  1980 and $6 '550.00  ln  1981.  Th ls

account was not revealed at the time of audlt nor lras an explanation advanced

herein regarding the sources of the deposlts nade or the useg of the wlthdrawals.
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Petltioner Coppola seeks to have the withdrawals of $1,623.74 deemed an addltlonal

source of funds.

18. The auditor 's workpapers ref lect that three of the noted wlthdrawals

ln 1980 (those on March 20, 1980, Aprl l  11, 1980 and September 30'  1980) l rere'

ln fact, allowed as sources of funds, with the January 27, 1981 withdrawaL of

$3,000.00, and the November 25, 1980 wlthdrawal of $2,500.00 (as wel- l  as the

1982 withdrawal-s) not, allolred as not matched to any deposit or otherwise

explained as to disposlt lon.

19. There is no evidence that the auditor was ln any manner advlsed or

made aware of funds fl-owing to petitloner Coppola from hts nother, or to

petitloner Bruno from the noted rental property, nor nas the exlstence or

asserted nontaxability of certain funds (the alleged accident settlement and

the veteran's dlsabt l l ty)  al leged at the t ime of the audlt .

20. At the hearing, the Audlt  Divl-s ion asserted, in vlew of statements

contalned ln the affldavits and upon the evldence subnittedr gr€ater deficlencles

against petl.tioner Bruno based on the alleged unreported rental lncome, agaiast

petitioner Coppola based on the funds allegedly recelved from hl"s mother, and

agal"nst petltloner Nunzlo based on such conblned additional income.

2L. The ltens submltted post-hearing were subnltted pursuant to a request

by pett t lonerst representat ive for a perl"od of t lme, speclf lcal ly unt l l  November 18,

1985, to submit additlonal documents providlng further informatlon regarding

pet i t ioner Brunors accl-dent sett lement,  veteranrs disabl l i ty,  proof of check

(rather than cash), I.R.A payments, a sunmary of rental income and expenses and

account statements from the Dreyfus llquid assets fund' as weLl as further

lnformation regarding the funds received by petltloner Coppola from hls mother.

Nothing was submitted regarding the I .R.A. payment.
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22. No challenge rras ratsed concernlng the estlmated cost of llvlng

amounts determined by the auditor as an appllcatlon of funds.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law sect lon 689(e),  pet i t ioners hereln bear the

burden of proving the inaccuracy of the asserted deficlencles. Ilowever, Tax Law

sect ion 689(e)(3) places the burden of proving the propriety of any lncrease to

such def lc lencles, as asserted herein after thelr  issuance, upon the Audit  Dlvis lon.

B. That based upon the ltens presented, there ls sufflclent documentary

evidence, outside of the affidavlts, to support certaln adjustments wl"th regard

to pet i t loner Bruno. Such adjustments for each year at issue are as fol lows:

ITEM
Addttl;;;l Sources of Funds:

rz l
V e t e r a n r s  P e n s i o n  ( $ f 8 5 . 0 0  x  1 2 )
Savlngs tr{ i thdrawal-s:  (L129180)

(3 /  25 /80)
(  1 0 /  I  / 8 0 )

Reduct ions of Appl icat lons of Funds:
Returned Checks

ITEM
AdditI;n-a-L Sources of Funds:

/25  /80)
( r /27  l8 r )

Withdrawals from Dreyfus Fund

1980

$7  ,800  .00
2 ,220  .00
2  ,000  .00
2 ,2OO.OO

600 .00

100 .00

1980

$2  , 500 .00

35 .18

1981

$7  ,800 .00
2 ,22O.00

200 .00

$3 ,000 .00
1  , 588  . 56

The Audit Divislon ls dlrect,ed to recompute and modlfy the deflclency for each

year by adjusting its cash avall-ablllty audit in ltght of the foregoLng items.

Finally in view of the evidence suburl-tted, the assertlon of a greater deficlency

against petitioner Bruno is not warranted.

C. That,  outside of the aff ldavi ts,  there ls suff lc l ,ent documentary

evidence to support certain adjustments with regard to petl"tioner Coppola.

Such adjustments for each year at issue are as fol lows:

1981
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The evidence submitted does not sufflce to al-l-ow any additl,onal adJustment

based upon the al-legation, per affldavit, of funds received from Rublna Coppola.

The Audlt Dlvlslon ls directed to recompute and nodify the deflciency for each

year by adjust ing l ts cash aval labi l i ty audlt  in l ight of  the foregoing i tems.

Fl"nallyr aoy lncrease to the deficiency (per year) as occasloned by lnclusion

of deposits to the Dreyfus fund as addltlonaL appllcatlons of funds results

from evldence supplied by petlttoner and ls clearly warranted.

D. That the petition of Albert and Jennl"e Bruno Is granted to the extent

indlcated ln Conclusion of Lahr t'B", but ls otherwise denied and the deficiency

asserted, as reconputed in accordance herewl"th,  ls sustalned. The pet i t ion of

Vincent Coppola l.s granted to the extent l"ndl,cated in Concluslon of Law ttCtt but

is otherwise denied and the deflciency asserted, as recomputed ln accordance

herewlth, is sustalned. Final ly,  the pet i t ion of Nunzlots PLzzat Inc. ls

granted to such extent as is conslstent with recomputation of the deficiency

against, petitioners Bruno and Coppola, but ls otherwise denied and the deficlency

asserted against pet i t l "oner Nunziots PLzza, Inc.e €ls recomputed, is sustal .ned.

$dditional Appllcatlons of Funds:
Deposlts to Dreyfus Fund

DATED: Albany, New York

FEB 1B lUgO

3 ,  300 .00 6 ,550 .00

STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 18, 1986

Vlncent Coppola.
2076 Eaet 65th Screet
Brooklyn, NY IL234

Dear Mr. Coppola:

Please take notice of the Declslon of the State Tax Comiseion enclosed
herewith.

You have now exhausted your right of revlew at the adninlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chaptet 46, Tl t le T of
the Adnlnistrative Code of the Ctty of New York, a proceedlng ln court to
revlew an adverse decl.sion by the State Tax Commisslon may be lnstituted onLy
under Article 78 of the Clvll Practice Law and Rules, and must be coumenced ln
the Supreme CourL of the State of New York, Albany County, wLthin 4 months fron
the date of thl-s not ice.

Inquiries concerning the computat,ion of tax due or refund allowed in accordance
with thls declsion may be addressed to:

NYS Dept. Taxatl-on and Finance
Law Bureau - Llttgatlon Unit
Bui ldlng #9, State Campus
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

PetltLoner t s Representatlve
Jerome J. Feldman
Feldman, Feldnan & Co.
249-12 Jerlcho Turnplke
Floral  Park, NY 11001
Taxing Bureaurs Representat,ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Petl-tlon :

o f :

NUNZIO|S PIZZA,  INC.  :

for Redeterminatlon of a Deflclency or for :
Refund of Corporate Franchise Tax under
Artlcle 94 of the Tax Law for the FLscal Years z
Ended June 30, 1980 and June 30, 1981.

In the Matter of the Pet i t ion :

o f :

VINCENT COPPOLA : DECISION

for Redeterminat lon of a Def ic lency or for :
Refund of New York Stat,e and New York City
Personal Income Taxes under Articl-e 22 of the :
Tax Law and Chaptet 46, Tl-tle T of the
Administrative Code of the Clty of New York for :
the Years 1980 and 1981.

In the Matter of the Pet i t ion :

o f :

ALBERT and JENNIE BRUNO :

for Redeterminatlon of a Defl,clency or for :
Refund of New York State and New York Clty
Personal Income Taxes under Article 22 of the :
Tax Law and Chaptet 46, Tltle T of the
Adnlnistratlve Code of the Clty of New York for :
the  Years  1980 and 1981.

Pet l t loner,  Nunzlots Ptzza, Inc.,  2L55 Hylan Blvd. '  Staten Island, New

York 10306, f l l -ed a pet l t ion for redeterminat ion of a def ic lency or for refund

of corporate franchlse tax under Article 9A of the Tax Law for the fiscal years

ended June 30, 1980 and June 30, 1981 (Ft le No. 48723).
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Pet l t ioner Vincent Coppola, 2076 East 65th Street,  Brooklyn, New York,

IL234, f l led a pet i t l -on for redeterminat lon of a def ic lency or for refund of

New York State and New York City personal income taxes under Article 22 of t}re

Tax Law and Chapter 46, Tltle T of the Admlnistrative Code of the Clty of New

York  fo r  the  years  1980 and 1981 (F t le  No.  48711) .

Petitloners, Al-bert and Jennl"e Bruno, 379 Baden P1ace, Staten Island, New

York 10306, f i led a pet i t lon for redetermlnat ion of a def lc iency or for refund

of New York State and New York Cl.ty personal income taxes under Article 22 of

the Tax Law and Chapter 46, Tltle T of the Admlnlstratlve Code of the Clty of

New York  fo r  the  years  1980 and 1981 (F l le  No.  49120) .

A consol ldated hearing was held before Dennls M. GalLiher,  Hearlng Off lcer,

at the off lces of the State Tax Co 'nlssion, Two Worl-d Trade Center,  New York'

New York on September 12, 1985 at 10:45 A.M., wlth al l  documents to be submitted

by November 28, 1985. Pet i t ioners appeared by Feldnan, Feldman & Co.,  CPArs

(Marvln Todfeld, CPA). The Audit  Dlvls ion appeared by John P. Dugan, Esg.

(Pau l  A .  LeFebvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitloners have shown that addltl-onal lncome determlned upon

audit (based on funds expended in excess of knonm funds avallable) was from

nontaxable sources thus warranting cancellation of the asserted deficiencl-es.

FINDINGS OF FACT

1. On october 5, 1983, the Audlt  Divls ion lssued a Not lce of Def ic iency

to petitloner Vincent Coppol-a asserting addltlonal tax due for the years 1980

and 1981 in the aggregate amount of $S,840.00, plus penalty [Tax Law S685(b)]

and lnterest. A Statement of Audit Changes issued previously to ltr. Coppola

and hls wife Patr ic l-a Coppola on August 2, 1983 lndicated that the asserted
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deflclency was based upon audl.t flndings of additlonal unreported lncome ln the

amount  o f  $16,960.00  fo r  1980 and $25,780.00  fo r  1981.

2. On Decembet 91 1983, the Audlt  Divis lon issued a Not ice of Def lc leucy

to petitloners Albert and Jennie Bruno asserting addltl"onal tax due for the

years 1980 and 1981 tn the aggregate amount of $3,727.00 plus penalty [Tax Law

$685(b) l  and interest l .  A Statement of Audlt  Changes lssued previously to Mr.

Bruno on August 2, 1983 lndicated that such deficlency was based upon audit

f lndlngs of addlt lonal unreported income in the amount of $131004.00 for 1980

a n d  $ L 8 , 6 4 6 . 0 0  f o r  1 9 8 1 .

3. On September 15, 1983r the Audlt  Dlvls lon lssued a Not lce of Def ic lency

to pet l t l -oner NunzLots PLzza, Inc. (rrNunziorr)  assert ing addlt ional corporat l .on

franchlse tax due ln the amouncs of $2,805.00 and $3,846.00, respect ively '  for

the f iscal  years ended June 30, 1980 and June 30, 1981' respectfveJ-y'  plus

penalty [Tax Law $1085(b)]  and interest for each of such f tscal-  years. A

Statement of Audit Changes lssued to Nunzio previously on August 2r 1983

lndlcated that the corporate deficlency was based on the results of the audlts

of Messrs. Bruno and Coppola.

4. Petitioners Coppola and Bruno are the sole shareholders of petltLoner

Nunzio, which during the perlod in question operated a ptzza restaurant located

ln Staten Island, New York.

5. In or about October of 1982, the Audit Division comenced an audl-t of

the three pet i t loners heretn. The audltor revlewed pet i t loner Nunzlots corporate

tax returns and accompanying accountantts workpapers and found no discrepancl"es.

Jennle Brunots name appears
York State income tax return

herein by vlrtue of having flled a joint New
with Albert Bruno for the years tn question.
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6. The auditor also performed a cash avallabll-ity audlt of petltloners

Bruno and Coppola, the results of which glve rlse to the lnstant deflclencles.

Mote speclfically, the auditor analyzed and transcrl"bed all bank accounts and

then prepared a St,atement of Cash Avallabillty whereby total sources of cash

(funds) from net wages, bank withdrawals, unemployment lnsurance received and

(for Bruno) ganbllng winnlngs (fron horse raclng) nere compared to total useg

of cash (funds) by bank deposlts, Ilvlng 
"*p"r"""2 

and (for Bruno) clalned

ganbl lng losses (fron horse raclng) and cash pa)rments to an I .R.A. account.

7. The above audit resulted in funds applled (expended) in excess of

avallable funds for each year at issue as follows:

Petitioner
Bruno
Coppola

1980
$ 13,ooa.oo
$  16 ,960 .00

r98 l
a

$18 ,646 .00 -
$25  ,  780 .00

8. Petitioners Bruno and Coppola were enployed by Nunzl"o. The audLtor

was informed that such employment was the only source of income to Bruno and

Coppola, and noted that there was no other apparent source of lncome. Accord-

ingly, the audltor treated the excess funds determlned upon audlt (exceptlng

ttre $3,014.00 of ganbllng winnlngs for Bruno) as conatructive dividends fron

Nunzio and included the entire amount of suctr excess funds plus the ganbllng

wlnnings by Bruno as addltlonal unreported taxable lneome. After computing and

allowlng the requisite lncrease ln the standard deduction occasloned by such

Thls iten included estimated amounts for
clothlng, aut,omoblle and vacation, based
household.

food, out of  pocket exPenses'
on the nunber of people l"n each

For 1981, $3,014.00 of the excess funds dete,rmined
unreported ganbllng wl-nnings.

for Bruno conslsted of
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excess funds, there resulted the lnstant deficiencies asserted against Bruno

and Coppola.

9. In turn, the defl"clency asserted agalnst Nunzlo was premlsed upon

conbinlng the amounts of excess funds determlned to be constructlve dlvldends

to Bruno and Coppola (excluding the noted gambling winnlngs), includl-ng such

combined amounts as additional lncome earned by Nunzio, and recomputing franchlse

tax due accordlngly.

10. Neither Mr. Bruno nor Mr. Coppola appeared to give testlmony at the

hearing. In l leu thereof,  each submltted an aff idavl t ,  as did Mr. Coppolafs

mother, which affidavits are more specifically detalled herelnafter. No explanatlon

was offered as to why none of the affiants appeared to provlde testlnony.

11. Each pet i t ionerfs poslt ion hereln is that there were addit ional '

allegedly nontaxable, funds available as sources of cash during the years ln

question which were not taken into consideration ln the audlt anal-ysts.

12. Pet l t loner Bruno -

a.)  -  Savings Wl-thdrawals:

DATE

r / 8180
r  l 2e  /80
3 /20 /80
3125 /80
L0 lL l 80
TOTAL

AMOUNT

$  326 .00
2  ,000  .00

800 .00
2 ,200 .00

600 .00
$3;!tU'm

b. )  -  Renta l  Rece ip ts :
approxlmately $650.00 per month during the audlt
p e r i o d  ( $ 6 5 0 . 0 0  x  2 4  =  $ 1 5 , 6 0 0 . 0 0 )

c . )  -  Ve teran fs  D lsab i l l t y  Check :
approximately $180.00 per month durlng the audlt
p e r i o d  ( $ t g O . 0 0  x  2 4  =  $ 4 , 3 2 0 . 0 0 )
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13. Pet i t ioner Brunors aff ldavi t  states that Nunzlots business was not

good during the years at issue and that the noted wlthdrawals as weLl as the

rental income were used to cover living expenses, partly in cash and partly by

deposit  into the checking account.  Said aff ldavl t  also states that the rental

property was tta losstt and thus Mr. Bruno dld not ttthlnk it was necessary to

lnforn my accountant of the bullditrg". Flnally the affidavit states that the

savings bank wlthdrawal of $21000.00 made on January 29, 1980 was in connection

with a settlement of an accident claim.

L4. The auditor dl"d not allow as avallable sources of funds some of the

wlthdrawals listed l-n Flnding of Fact nLz-att, specifically those on January 29,

1 9 8 0  ( $ 2 , 0 0 0 . 0 0 ) ,  M a r c h  2 5 ,  1 9 8 0  ( $ 2 , 2 0 0 . 0 0 )  a n d  O c t o b e r  1 ,  1 9 8 0  ( $ 6 0 0 . 0 0 ) '

since there rrere no matchlng or near-matching deposlts corresponding thereto

and no explanatl"on of the dlsposltion of these funds. However, the January 8,

1980 ($326.00) and March 20, 1980 ($800.00) withdrawals were al lowed as sourcea

of funds, as ref lected ln the auditorrs workpapers. Bank statements'  specif ical-J-y

regardLng deposits, nere not avallable to the audltor upon audl.t (or subsequently)

for the period January 1980 through Aprll 1980, and thus an average of other

monthsf deposlts was used in conputlng the analysis.

15. Subsequent to the hearlng, the following items were subml,tted on

behalf  of  pet i t loner Bruno:

a.) Copies of bank statements showlng returned checks durlng June,

1980 and March, 1981 ln the amounts of $100.00 and $200.00, respect l"vely

sought by petltioner as a reductlon of deposits and hence a reductlon of

appl lcat ions of funds.

b . )  A  photocopy  o f  a  U.S.  Treasury  check  da ted  October  1 ,  1985 in  the

amount,  of  $185.00 wlth the notat ion "V.A. Conp.".  Pet i t l ,oner also offered
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evidence that indl-cated disablllty payments had conrmenced in or about 1962,

and asserted that such payments contlnued durlng (and after) the years Ln

guest ion.

c.) Sunmary schedules of rental income and expenses, a closlng state-

ment, deed and loan amortizatton schedules pertalnlng to rental property

located at 450 Castleton Avenue, Staten Island, New York. The surnmary

schedule ref lects gross rents of $71800.00 per year wlth total  expenses of

$6 ,886.00  fo r  1980 and $6 ,9 t5 .00  fo r  1981,  thus  leav ing  ne t  cash ga ins  o f

$914.00  fo r  1980 and $885.00  fo r  1981.  I t  was  asser ted  v la  Mr .  Brunosrs

affidavlt that part of the rental proceeds were deposited to hls checklng

account,  with the balance used for personal l lv ing expenses. The audltorts

analysis of checking account dlsbursements indlcates that expenses of the

property were pald by check, and thus were lncluded ln deposlts as applica-

tlons of funds for each year.

d . )  Wl th  respec t  to  the  $2 ,000.00  w l thdrawal  on  JanuarY 29 ,1980 (g

Findlng of Fact t t l2t ' ) ,  pet l t lonerrs representat ive made the fol lowing

coDment:

" [w ] i th  regard  to  the  $2 ,000.00  acc ldent  c la lm,  A lber t
Bruno could not flnd the papers; however, he claims that
the $2000.00 wlthdrar,rn on I l29l80 was pald to f lx the car
and the $2'000 deposit  on 8127181 was a reimbursement fron
the other dr iverfs lnsurance company.t t

f6.  Pet i t loner Coppola -

a.)  -  Savl"ngs Withdrawals:

DATE
g7fr7eo
4 lLL l80
e 130180
3 /4182
L I27  I 8 I

AMOUNT
$ To-o-rc0

I  , 000  .00
500 .00

2 ,000 .00
3  ,000  .00
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L l09 l82
r r l2s /80
TOTAL

Funds From Rublna Coppola
1) Savlngs hll"thdrawals:

DATE
47i57a0
12 l4 l80
4 /L r l80
s  122180
TOTAL

(nother) :

2  , 500 .00
2  ,500  .00

$  12 ,000  .00

$2  ,069  .00
2 ,598  . 00
2 ,800 .00

599  .00
$E',;offi

i l )  Approxinately $200.00 per month in cash from
Rubina Coppola during audlt  per lod ($ZOO.0O x 24
=  $ 4 , 8 0 0 . 0 0 )

Pet l t loner Coppolars aff l -davi t ,  l ike pet i t ioner Brunots aff idavl t ,  states that

Nunzio's buslness was not good durlng the years at issue and that the noted

wlthdrawals and other cash from his mother were used to cover llvlng expenses'

partly in cash and partJ-y by deposlt into the checklng account. Mr. CoppoLars

affldavlt states that the wlthdrawals ln 1982 were used to make partlal repaynents

to his mother,  Rubl.na Coppola. Rubina Coppolars aff idavi t  states the same

amounts and purposes regardlng these funds as does Mr. CoppoLars affidavlt.

L7. Subnit ted on behalf  of  pet i t loner Coppola subsequent to the hearing'

were dupll.cate coples of the Vincent Coppola and Rubl-na Coppola affidavlts

previously offered in evidence, copies of bank books reflectlng petltl"oner

Coppolars wlthdrawals (without further explanation other than that noted ln the

affidavits) and copies of account statements for a Dreyfus Llquld Assets Fund

held by pet i t ioner Vincent Coppo1a. This fund ref lected withdrawals of $35.18 in

1980 and $1,588.56 in 1981. The Dreyfus account,  whlch l ras opened on December 5r

1980,  re f lec ted  depos i ts  o f  $1 ,300.00  ln  1980 and $6 '550.00  ln  1981.  Th is

account was not revealed at the tlne of audlt nor rdas an explanatlon advanced

hereln regarding the sources of the deposits made or the uses of the wlthdrawals.
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Pet i t loner Coppola seeks to have the withdrawals of $1,623.74 deerned an addtt ional

source of funds.

18. The auditorrs workpapers reflect that, three of the noted withdrawals

in 1980 (those on March 20, 1980, Aprl l  11, 1980 and September 30, 1980) were,

ln fact,  al lowed as sources of funds, with the January 27, 1981 wlthdrawal of

$3,000.00, and the November 25, 1980 withdrawal of $2,500.00 (as wel l  as the

1982 wtthdrawals) not allowed as not matched to any deposit or otherwlse

explalned as to disposl- t lon.

19. There is no evidence that the auditor was in any manner advised or

made aware of funds flowlng to petltloner Coppola from his mother' or to

petltloner Bruno fron the noted rental property, nor was the exlstence or

asserted nontaxabi l l ty of  certain funds (the al leged accident sett lement and

the veteran's dlsabl l i ty)  al leged at the t i rne of the audlt .

20. At the hearing, the Audit  Divls l .on asserted, Ln view of statements

contained ln the affidavits and upon the evidence submitted, greater deficiencles

against petltioner Bruno based on the al-leged unreported rental Lncome' agalnst

petitloner Coppola based on the funds allegedly recelved from his mother, and

against petittoner NunzLo based on such eomblned additlonal income.

2I. The items subnltted post-hearing were submitted Pursuant to a request

by pet l t ionerst representat ive for a perlod of t ime, specif ical ly unt i l -  November 18'

1985, to submit additlonal documents provldlng further information regarding

pet l t loner Brunors accident sett lement,  veteranrs dlsabl l i ty,  proof of check

(rather than cash), I.R.A paynents, a sunmary of rental lncome and expenses and

account statements from the Dreyfus llquid assets fund, as weLl as further

information regardlng the funds recelved by petitioner Coppola from hls mother.

Nothing was submltted regardlng the I .R.A. paynent.
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22. No challenge $ras raised concernl"ng the estlnated cost of llvlng

amounts determined by the audltor as an appllcatlon of funds.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law sect ion 689(e),  pet i t ioners herein bear the

burden of provlng the inaccuracy of the asserted deficlencles. Ilowever, Tax Law

sect lon 689(e) (3) places the burden of proving the proprlety of any lncrease to

such def lc iencles, as asserted hereln after thelr  issuance, upon the Audit  DLvislon.

B. That based upon the lt,ems presented, there is sufflclent docurnentary

evidence, outside of the aff idavi ter to support  certaln adjustments wlth regard

to pet l t loner Bruno. Such adjustments for each year at lssue are as fol lows:

ITEM
AdditI;;;l Sources of Funds:

rz l
V e t e r a n r s  P e n s i o n  ( $ 1 8 5 . 0 0  x  1 2 )
Savings Withdrawals: ( I129180)

(3/ 25 I  80)
(  10 /  I  /80)

ITEM
Additffi l Sources of Funds:

l2s l80)
(1127 l8L)

Withdrawals from Drevfus Fund

Reductions of Applications of Funds:
Returned Checks 100.00 200.00

The Audlt Divislon is dl,rected to recompute and nodlfy the deficLency for each

year by adjustlng lts cash avallabillty audlt ln llght of the foregolng items.

Finally ln view of the evLdence submitted, the assertlon of a greater deflclency

agatnst petitloner Bruno is not warranted.

C. That,  outside of the aff idavi ts,  there ls suff lc lent documentary

evldence to support  certaln adjustments with regard to pet l t loner Coppola.

Such adJustments for each year at,  issue are as fol lows:

198  1

r980

$7 ,800 .00
2 ,220 .00
2 ,000 .00
2 ,200 .00

600 .00

1980

$2  , 500 .00

35 .  18

198  I

$7  ,  800 .00
2 ,22O.OO

$3  ,000 .00
I  , 588  .56



- 1 1 -

Additional Applicatlons of Funds:
Deposits to Dreyfus Fund 3  , 300 .00 6 ,550  . 00

The evldence submitted does not suffice to allow any addltlonal- adJustment

based upon the al legat lon, per aff idavl t ,  of  funde recelved fron Rublna Coppola.

The Audlt Dlvlsion l-s dlrected to recompute and nodify the deficlency for each

year by adJusting lts cash avallablllty audlt in light of the foregolng ltems.

Finallyr atry increase to the defl-eiency (per year) as occasioned by lncluslon

of deposlts to the Dreyfus fund as addltlonal applications of funds results

from evidence supplled by petitloner and ls clearly warranted.

D. That the petitlon of Albert and Jennie Bruno ls granted to the extent

indicated In Concluslon of Lar,r "8", but is otherwise denl.ed and the deflciency

asserted, as recomputed . ln accordance herewlth, ls sustained. The pet i t ion of

Vincent Coppola is granted to the extent indlcated ln Concluslon of Law I'Crr but

is otherwise denied and the deficlency asserted, as recornputed ln accordance

herewl. th,  is sustalned. Flnal ly,  the pet i t ion of Nunzlots PLzza, Inc. is

granted to such extent as l"s consl,stent with recomputatlon of the deficlency

against petitloners Bruno and Coppola, but ls otherwise denLed and the deflclency

asserted against pet i t ioner Nunziot s PLzza, Inc. r  as recomputed, is sustained.

DATED: Albany, New York STATE TA)( COMMISSION

FEB 1 81986
PRESIDENT




