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STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petlclon
of

Joaa OrRourke Dellcatessen, Inc.

for Redetermlnatlon of a Deflclency or Revlslon
of a Determtnatton or Refund of CorporaElon
Franchlse Tax under Artlcle(e) 9A of the Tax
Law for the Years 1978 - L982.

and by deposltlng sane enclosed
poet office under the excluslve
Servl"ce wl"thln the State of New

That deponent further says
hereln aod that the address set,
of  the pet l t loner.

Sworn to before ne thls
26th day of Sept,enber,  1986.

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper 1n a
care and custody of the United States Postal
York.

that the sald addressee Ls the petltloner
forch on sald wrapper l.s the laet known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Comlsslon, thac he/she ls over 18 yearg
of age, and that on the 26th day of Septenberr 1986, he/ehe served the wlthln
nottce of Decl.sLon by certl.fled mall upon Joaa OfRourke Dellcatessen, Inc. the
petitloner ln the wlthla proceedlng, bI enclosing a true copy thereof Ln a
securely eealed postpatd \rrapper addressed as foLlows:

Joan 0rRourke DelLcatessen, Inc.
1812 Flatbush Avenue
Brooklyn, NY 11210

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Joan OrRourke DeLicatessen, Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficl.ency or Revl"slon
of a Deternlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /1178 -  8 l3L /82 .

State of New York :
s 8 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes aad saye that
he/she is an empLoyee of the State Tax Commlssloo, that he/she ls over 18 yearg
of age, and that on the 26th day of Septenber, 1986, he/she served the wlthln
notlce of Declslon by certifled nall upon Joan OfRourke DelLcatessen' Inc. the
petltloner ln the wlthin proceedlnB, bJr encloslng a true copy thereof l.n a
securely sealed postpald rrrapper addressed as follows:

Joan 0fRourke Del lcatessen, Inc.
1812 Flatbush Ave.
Brooklyn, NY LL2L0

and by deposltlng eame enclosed ln a postpald properly addreesed wrapper ln a
post office under the exclusLve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further eays that the sald addressee ls the PetLtlooer
heretn aad that the address set forth on satd wrapper is the last knolvn addrees
of the pet l t loner.

Sworn to before me thl"s
26th d,ay of September, 1986.

pursuant Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Joan OrRourke Del lcatessen, Inc.

for Redetermtnatlon of a Deflctency or Revl"slon
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlcle(e) 9A of the Tax
Law for the Years 1978 - L982.

AFFIDAVIT OF MAILING

State of New York :
s 8 .  :

County of ALbany 2

Davl"d parchuck/Janec l[. snay, betng duly sworn, deposes and says that
he/she Ls an enployee of the State Tax Conmiselon, that he/she ls over 18 yearg
of age' and that on the 26th day of September, 1985, he served the withLn
noclce of Declslon by certLfled mall upon Wll-llan I. Shore, the represeutatlve
of the petitioner Ln the wlthLn proceedl"ng, bI encl-oslng a true copy thereof ln
a secureLy sealed postpald wrapper addressed as follows:

Wllllan I. Shore
118-35 Queens Blvd.
Fores t  H i lLs ,  NY 11375

and by deposltlng same encloeed ln a postpald properly eddressed wrapper lu a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthln che Stace of New York.

That deponent further says that the sal"d addreasee ls the representative
of the pecl.tloner hereln and that the address set forth on sald nrapper ls the
l-ast known address of the representatlve of the petltloner.

sworn to before ne this

thorized to admin ter oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petl-tlon
o f

Joan OrRourke Del icatessen, Inc.

for RedetermlnatLon of a Deflclency or RevlsLon
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l78  -  8131182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she is an employee of the State Tax Connlsslon, that helshe is over 18 years
of age, and that on the 26th day of Septenber, 1986, he served the wlthin
notlce of Declslon by certifled mail upon l,Ii l l ian I. Shore, the repreeentatlve
of the petitloner in the withln proceedl-ng, by encloslng a true copy Ehereof ln
a securely sealed postpaid wrapper eddressed as follows:

WtLllan I. Shore
118-21 Queens BLvd.
Forest l l l l ls,  NY 11375

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on said rtrapper Le the
last known address of the representatlve of the Petitloner.

Sworn to before ne this
25th day of September'  1986.

Pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 26, 1986

Joan Of Rourke Del-lcatessen, Inc.
1812 Flatbush Avenue
Brooklyn, NY 11210

Gentl-emeo:

Please take notLce of the DecLslon of the State Tax Co qrisston enclosed
herewl"th.

You have now exhausted your rlght of revlew at the admlnlstratLve level.
Pursuant to sectloo(e) 1090 of the Tax Law, a proceedlng Ln court to revlew an
adverse decl.sion by the State Tax Co 'nl"ssLon may be lnstituted only under
Artl"cle 78 of the Clvll Practlce Law and Rules, and must be connenced la the
Supreme Court of the State of New Yorkr Albany County, wlthin 4 months from the
date of thls not lce.

Inqulrles concerntag the computatton of tax due or refund allowed ln accordance
wLth thls declsl.on nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Eval-uatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very trulf /oursr

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

PetLt loner 's Representat lve:
Wtll-lan I. Shore
118-35 Queens Blvd.
Fores t  H iL ls ,  NY 11375



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Septenber 26, 1986

Joan O'Rourke Dellcatessen, Inc.
1812 Flatbush Ave.
Brooklyn, NY 11210

Gentlemen:

Pl-ease take nottce of the Declslon of the State Tax Cornmlsslon encl-osed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn eourt to revlelt an
adverse decl"ston by the State Tax Connlssion nay be tnstituted onLy under
ArtlcLe 78 of the Clvl1 Practlce Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths frou the
date of this not lce.

Inquirtes concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and FLnance
Audtt Evaluatlon Bureau
Assegsment Revlew Unlt
BulLding #9, State Campus
ALbany' New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxing Bureaute Representatlve

PetLtLoner '  s Representat ive:
Wll l lan I .  Shore
118-21 Queens Blvd.
Forest Hl l l -s,  NY 11375



STATE 0F NEI^I YORK

STATE Tfi( COMMISSION

In the l"latter of the Petltlon

o f

JOAII 0'RoURKE DELICATESSEN, INC.

for RevtsLon of a Determlnatlon or for Refund
of Sales and Use Taxes under ArtlcLes 28 and 29
of the Tax Law for the PerLod September 1, L978
through August 31, L982.

DECISION

In the Matter of the Petition

o f

JOAN OTROURKE DELTCATESSEN, INC.

for Redeterml.natlon of a Deficlency or for
Refund of CorporatLon Franchlse Tax under
ArtlcLe 9-A of the Tax Law for the Years 1978
through 1982.

Pet i t loner,  Joan OrRourke Deltcatessen, Inc.,  1812 Flatbush Avenue,

Brooklyn, New York 11210, flled a petl"tLon for revLsion of a determlnatlon or

for refund of sales and use taxes under Arttcles 28 and 29 of the Tax taw for

the perlod Septenber l ,  1978 through August 31, 1982 (FlLe No. 44419, and a

petltLon for redetermlnatlon of a deflcLency or for refund of corporatlon

franchise tax under Artlcle 9-A of the Tax taw for the years 1978 through 1982

(Ft l-e No. 54600) .

A consolidated hearlng was held before Jean Corlgllano' tlearlog Offlcer'

at the offices of the State Tax Connisslon, Two World Trade Center, New York'

New York, on March 18, 1986 at 1:45 P.M., wlth al l  br lefs to be subnluted by

June 2'  1986. Pett t loner appeared by Wll l lan I .  Shore, Esq. The Audlt  Dtvls lon

appeared by John P. Dugan, Esq. (Joseph tr ' I .  Pintor Esq.,  of  couneel) .
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ISSUES

I. Whether the Audit Divislon correctJ-y determined addlttonal saLes and

corporation franchlse taxes due from petltloner.

II. Whether peti.tionerrs sal-es tax llablJ-lty for the captloned period was

Lrrevocably fixed when petitloner slgned and fll-ed a Statement of Proposed

Audlt Adjustment.

FINDINGS OF FACT

1. On February 10, 1983, as the result  of  a f ie ld audlt ,  the Audit

Dlvlslon issued two notices of determinatlon and demands for paynent of sales

and use taxes due against pet l t loner,  Joan OtRourke Del lcatessen, Inc. The

f i rs t  assessed a  tax  due in  the  amount  o f  $31,133.11  p l -us  pena l ty  o f  $7 ,662.10

and in te res t  o f  $10,941.58  fo r  a  to ta l -  o f  $49,736.79  fo r  the  per iod  September  I '

1978 through August 31, 1981. The second not lce assessed a tax due ln the

amount  o f  $12rL99.17  p lus  pena l ty  o f  $1 ,672.18  and in te res t  o f  $1 ,297.22  fo r  a

total  of  $15,L68.57 for the perlod September 1, 1981 through August 31, L982.

2. On November 16, 1982, pet i t loner,  by Lts president '  s lgned a consent

extending the period of llnltation for assessment of sales and use taxes under

ArtLcl-es 28 and 29 of the Tax Law for the period Septenber 1, 1978 through

November  30 ,  1979 to  Apr i l  20 ,  1983.

3. On March 19, 1984, the Audlt Dlvislon

pursuant to Artlcle 9-A of the Tax Law agalnst

lssued five

pet l t ioner

A d d f l
Charee-

$ 5 ,  1 0 1  . 0 0
4 , 5 4 0 . 0 0
3 ,  6 0 4  . 0 0
3 , 4 1 6 . 0 0
2,855 .00

notlces of deflclency

as sumnarl.zed below:

Total Due

$  19 ,479 .00
18 ,  I  19 .00
16 ,383 .00
14,925 .0O
L2,784.00

Period
Ended

L2 l3 t l 78
L2 l3 r l 79
L2l3r l80
L2 l3L /81
L2 l3L l82

Tax

$9 ,360 .00
9 ,360 .  00
9 ,  360 .  oo
9 ,360 .00
9,  360.  oo

Interest

$5 ,018 .00
4 ,2L9 .OO
3 ,419 .00
2 , r49 .00

569 .00
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4. Attached to each of the notices sumnarlzed above nas a Notlce of

Failure to File Corporation Tax Form covering the same perl.od as that covered

by the notice. The franchise tax deficiencles were predLcated soleJ-y on the

results of the sales tax f ie ld audlt .

5. Petitioner operated a conbination grocery store and delicatessen,

sel-Ling sandwiches and other prepared foods. At the conmencement of the audlt'

a request was nsde for petitlonerrs books and records but none were made

avallable. Consequently, the Audit DivLslon resorted to an observation test to

verl fy pet i t ionerts reported taxable sales.

6. Pet i t ionerrs ordinary business hours were 9:30 A.M. to 7t30 P.M' Two

auditors conducted the observatlon test on July 7, 1981 between the hours of

9:30 A.M. and 3:30 P.M. The auditors posltLoned themselves next to the salee

counter where they could see each sale. As a sal-e was made' they deternlned

whether or not the ltem belng sold was or lras not taxable and entered the

selLLng price of the ltem on a schedule divided into the following categorles:

non-taxable, sandwiches, coffee, beer,  c igarettes, soda and other sundrles. At

the end of the sLx hour test,  the audltors had recorded gross sales of $475.15

and taxable sales of $270.91 or 57.02 percent of gross receipts.  Because

petitloner al-leged that lts sale of taxable ltems increased l-n the sunmer

months and decreased ln the wlnter, the auditor adJusted the taxable sales

percentage to correspond to seasonal changes: 57.027" in the sumer months;

47,027" in the autunm months;307" Ln the wlnter monthe; and 45i' ' In the sprlng

months. He then applied these percentages to reported gross sales ln the

correspondlng sales tax quarters which resulted ln audl.ted taxable sales of

$155,432.3L wlrh a tax due on that amount of $12,434.58. Flnal l -Yr the audltor

subtracted tax pald by pet i t loner to arr ive at addlt ional tax due of $8,752.36.
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7. The audltor prepared a Statement of Proposed Audlt Adjustnent' assertlng

a tax due of $81752.36 plus slnpLe lnterest and submltted the same to pet l t loner

on January 20, L982. Petitioner, by lts presldent, slgned the statement and

returned it to the Brookl-yn District Offlce of the Department of Taxation and

Finance on Februaty L9, 1982.

8. The followLng expLanation appears on the statement dlrectly above the

signature box:

"The Tax Law provLdes that a taxpayer ls entitled to have
tax due finally and lrrevocably fixed by fll lng a slgned
consent rulth the State Tax Commission. Such consent,
subject to approval- of the State Tax Comnl.ssion, walves the
ninety (90) day period for flxlng tax due but does not
walve the taxpayerts right to appl-y for a credit or refund
withln the tlne limlt set forth ln the statute."

9. After receivlng the slgned statement,  the auditor submitted pet l t ionerrs

ca6e to hls supervlsor for approval. Upon revlew, the supervlsor noted that

the audit method used did not take into account a substantlal- increase in gross

saLes revealed by the observation test. ConsequentJ-y, the audLtor recalculated

pet l t ionerrs tax l iabl l i ty st i l1 using the results of the JuJ-y 7 test.  The

audltor deternlned that during the six hour test perl"od petitloner had averaged

hourly gross sales of $79.19. Based on a ten hour buslness day, the audLtor

calcul-ated average dal ly gross sales of $791.90. The taxable pereentage of

57.02 was applled to thls flgure to determine average dally taxable sal-es of

$451.54. Sales tax of elght percent then was subtracted to obtain dal ly

taxabl-e sal-es of $418.09. Utii-izing a six day week and a thLrteen week sales

tax quarter, auditor next computed audlted taxable sales of $32,611.02 for

the perlod June 1, 1981 through August 31, f981. An error rate of 845.2470

percent was calculated by dividtng additlonal taxable sales by reported taxable

saLes. The error rate qras applled to reported taxable sales for the perlod

or

he
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September 1, 1978 through August 31, 1981 to obtain addit lonal-  taxabLe sales.

Reported and addLtional- taxable sales then were combined yielding total audited

taxab le  sa les  o f  $4351191.70  wt th  a  sa les  tax  on  tha t  amount  o f  $341815.23 .

The tax already pald was subtracted from that figure to determine tax due of

$ 3 1 , 1 3 3 . 1 1 .

10. In the course of the audit, it was deternrined that petitLoner had

falled to fil-e saLes tax returns for the perlod Septenber 1, 1981 through

May 31, 1982. Conseguent ly,  l labi l i ty l ras asseseed uslng audlted taxable sales

figures from the corresponding sal-es tax quarters ln the prlor year. Addttlonal

tax due was determined for the saLes tax quarter ended August 31, 1982 uslng

the methodology described ln Finding of Fact "9'r. This resulted in a total tax

due of $12,199.I7 fot  the period Septenber 1, 1981 through August 31'  L982.

11. 0n the basls of the above cal"culatlons, the auditor prepared a second

statement of proposed audit  adjustment assert lng a tax due of $431332.28 plus

penal- ty and statutory interest.  Pet i t . ioner reJected the second proposal.

Because of pet l t l -onerrs content ion that the results of the f l . rst  test were not

representat lve of pet l t lonerts overal l  sales, the Audlt  Divls lon agreed to con-

duct a second observat lon test.

L2. The second observation test was conducted on November 16' 1982' fron

7 A.M. to 6 P.M. using exact ly the same method as the f i rst  test.  The results

were simi l-ar.  Gross sales for the day were deternined to be $6t1.71 of which

54.8155 percent were determined to be taxable sales. The Audlt Divlsion deemed

the differences between the first and second test to be too lnsignlflcant to

warrant an adjustment in the assessment issued.

13. Petltioner retalned the services of an accountant throughout the audit

period. Untll receiving notlces of fallure to flle corporatl.on tax forms,
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petLtLonerrs presLdent bel ieved that the accountant had t lnely f i led al l  State

and FederaL tax returns.

14. At heartng, petitl-onerrs pres!.dent aaserted that he had informed the

Audit Diviston of the avaiLablltty of a daybooi<. but had been told that lt was

not needed. He also al-leged that a cash reglster rf,as nornally used during the

audlt  per iod but was broken on the day of the test.  I t  is pet i t ionerrs posit ion

that the resul-ts of the first observatlon test nere not representative of lts

taxable sales. The only documentary evidence produced by the petitioner

consisted of copies of late f i led U.S. Corporat ion Income Tax Returns'  State

of New York Corporatlon Franchlse Tax Reports, and Clty of New York GeneraL

Corporatlon Tax Returns for years 1980 through 1983.

15. In the al ternat ive, pet i t loner argues that pursuant to Tax Law 51138

the Tax Coururissionrs faLlure to disapprove the offered consent withln 90 days

of its receipt lrrevocably fixed the tax at the amount agreed to by the taxPayer.

CONCLUSIONS OF LAW

A. That Tax Law $1135(a) provldes that every person required to col lect

tax shaLL keep records of every sale and all amounts paid, charged or due

thereon and of the tax payable thereon. Petitloner dld not provlde the Audlt

Dl.vision wLth any docurnent which would serve as a verifiable record of taxable

sales. Furthermore, there riras no credible evidence adduced at hearlng to show

that rel-lable records existed which would satisfy the statutory reguirement

that records of Lndividual sales be retained. Petltlonerts fail-ure to produce

adequate records nade lt virtual-ly impossible to verlfy taxabl-e salee and

conduct a complete audlt. Consequently, the Audit Divlsionrs use of an obser-

vation test to determl-ne petitionerrs tax liabllity lras proper and ln accordance

wi th  Tax  Law $1138(a)  (1 ) .
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B. That the petit loner fal-Ied to establlsh any error in the method of

audit  or the tax assessed. In fact,  the second observat ion test produced

signlficantly similar results as the first test and tended to confLrn the

correctness of the audLt.

C. That Tax Law $1138(c) of the Tax Law provldes as fol lows:

"[a] person liabl-e for coll-ectlon or payment of tax (whether
or not a determination assessing a tax pursuant to subdivlslon
(a) of this sect ion has been issued) shal l  be ent i t led to
have a tax due finally and irrevocably fixed prlor to the
ninety-day period referred to ln subdivislon (a) of thls
section, by fll lng with the tax comnissLon a signed statement
Ln wrlting, in such form as the tax commlssion shaLl-
prescr lbe, consent ing thereto.r f

D. That the Statement of Proposed Audlt Adjustnent, although not labeled

as such, rras a consent document withln the meanlng of Tax Law $1138(c).

However, the language on the face of the docunent cJ-early states that lt ls

Itsubject to approval- of the Stat,e Tax Conmlsslonrrr and the Comlsslon has held

that such consents are t t [s]ubject to reviertr  for any errort t  (Matter of  Idr ls Sarl

d/b/a Corner Luncheonette, State Tax Conrn.,  September 9, 1983; Etter of  Adlrondack

Stee l  Cas t lng  Co. ,  Inc . ,  S ta te  Tax  Cor rn . ,  May 8 ,  1985) .  Fur thermore '  the

Appell-ate Divlslon has approved the Commlssionrs readlng of the statut" (!!$9393*

SteeL Cast lng Co. v.  State Tax Comr.r _AD2d_ [June 19, 1986]).  Here, a rout lne

supervisory review revealed a substantial- error ln the nethod of caLcul-atLng

taxable sales lnasmuch as the audlt method fall-ed to take lnto account slgnlficant

underreportlng of gross sales. Accordingly, the consent did not preclude the

Audit Dlvision from redeternlning petitionerts tax liabiLlty utll izLng a nethod

calculated to more accurately reflect the taxes due.

E. That Tax Law $1138(a)(1) provides that the Tax Cornmlsslonrs determlnat ion

ls finaL unless the taxpayer appLies for a hearing wlthin 90 days, or the Tax

Com'nission, of lts or^m motion, redetermines the tax due. Petltloner has read
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the statute, in conjunction with Tax Law $1138(c), in such a \ray as to requlre

the Tax CoumissLon to reject an offered consent hrithln 90 days or be bound by

it. There is sinpj-y no support for this lnterpretatLon of the statute. The

day period is triggered by the issuance of a notice of determinatlon and has

relevance to other documents (West Mountain Corp.,  105 ADzd 989).

F. That the pet i t ions of Joan OtRourke Del icatessen, Inc. are denled and

that the notices of determination and demands for paynent of sales and use

taxes due issued February 10, 1983 and the notices of deflclency lssued March 19'

1984 are sustalned.

DATED: Albany, New York STATE TA)( COM}IISSION

sEP 2 01s80
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

September 26, 1986

Joan OtRourke Del lcatessen, Inc.
1812 Flatbugh Avenue
Brooklyn, NY 11210

Gentlemen:

Please take ootlce of the Declslon of the State Tax Comisslon enclosed
herewtth.

You have now exhausted your rlght of revlew et the adninistratl"ve level.
Pureuant to sectLon(s) 1090 of the Tax Law, a proceedtng 1o court to revlelr an
adverse decLston by the State Tax Coomlsslon nay be lnstltuted only under
ArtLcle 78 of the ClvLl PractLce Law and Rules, and must be cornmenced ln the
Supreme Court of the State of New York, Albany Count/r wlthtn 4 nonths fron the
date of thl"s nottce.

Inqulrles coocernlng the computatlon of tax due or refund allowed tn accordance
wlth thls dectslon nay be addreseed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assesement Review UnLt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very trul! ]ourer

STATE TAX COMMISSION

cc: Taxlng Bureaufs Repreeentatlve

Petl"tloner I s Representative :
WllLian I. Shore
118-35 Queens Blvd.
Fores t  Ht l l s ,  NY 11375



S T A T E  O F  N E W  Y O R K
S T  A T E  T  A X  C  O  } T M I S  S I O  N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 26, 1986

Joan OtRourke
1812 Flatbush
Brooklyn, Mf

Del lcaceeaen, Inc.
Ave.
1  1 2 1 0

Gentlemen:

Pl-ease take notLce of the Decislon of the State Tax ConnLssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng Ln court to revlew atr
adverge declslon by the State Tax Conrmlssion nay be lnstltuted onl-y under
Artlcle 78 of the Clvl1 Practtce Law and Ruleer and must be commenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nonthe fron the
date of thls not lce.

Inqulrl"es concernlng the computatton of tax due or refund allowed in accordance
with thls declsion nay be addressed to:

NYS Dept. Taxatlon and Fluance
Audtt Eval-uation Bureau
Assessment Revl.ew Unit
Bulldtng #9, State Campus
Albaayr New York L2227
Phone ll (s18) 457-2086

Very truly yours,

STATE TAX COMMISSION

ce: TaxLng Bureaurs Representatlve

Petltloner t s RepresentatLve :
![1111an I. Shore
118-21 Queens Blvd.
Fores t  H l l l s ,  NY 11375
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STATE OF NEW YORK

STATE TAX COMMISSION

Ia the l{atter of the Petltloo :

o f :

JOAN OIROTTRKE DELICATESSEN, INC. :

for RevlElon of a Deteruinaclon or for Refuad :
of Sales and Use Taxes uoder Arclcles 28 an'd 29
of the Tex Law for chE Perlod September 1, 1978 :
through Auguet 3l' 1982.

: DECISION

In the !tratter of the Petltlon :

o f

JOAI{ OfR0URKE DELICATESSEN, INC. :

for Redeterninatlon of a DeflclEncy or for :
Refuad of Corporatton Franchise Tax uoder.
Artlcle 9-A of the Tax Law for che Yeare 1978 :
through L982.

Pettcioner, Joao O'Rourke Dellcateaseo, Ioc. ' 1812 Flatbugb Aveauer

Brooklyn, New York 11210, ftled a petltloo for revlslon of a deterulnatlon or

for refuod of sales aad use cares under Articles 28 aod 29 of Ehe Tax Law for

the perlod Septeuber 1, 1978 through Auguet 31, 1982 (flle No. 444L9) and a

petitloo for redeterulnactoo of a deflclency or for refund of corporatloo

franchlee tax uod.r Artlcle 9-A of the Tax Law for the years 1978 through 1982

(F l le  No.  54600) .

A consoLLdated hearlng wae held before Jeao Corlgllano, Hearlng Offlcer,

et the offlceg of the State Tax Comlgslon, Two World Trade Center' New lork,

Nsw York, on March lg, 1986 at 1:45 P.!{., wlth all brlefs to ba subnltted by

Juae 2, 1986. PetltLooGr appearod by WllLlao I. Shore, Esq. The Audlt Dtvlglon

appeared by Joho P. Dugan, Eeq. (Joseph w. Pltrto, Eeq., of coucsel)-
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ISSUES

I. I{hether the Audlt Dtvlslon correctly determlned addltl.onal eales and

corporatlon franchise taxes due from petltloner.

II. I{trether petltlonerfs gales tax llablltty for the captloned perlod wae

lrrevocably flxed when petltloner slgned and fl1ed a Statenent of Proposed

AudLt AdJuetment.

FINDINGS OF FACT

1. On February 10, 1983, a8 the result of a flel-d audlt, the Audit

DLvlelon lssued two notlces of determinatlon and denands for payment of sales

and uee taxes due agalnst petltloner, Joan OrRourke Dellcatesaen' Inc. The

f lrgt  asseesed a tax due ln the amount of $31,133.11 plus penalty of $7,662.LO

and Lnterest of  $10,941.58 for a totaL of $49,736.79 for the perlod September 1'

1978 through August 31, 1981. The second notice assessed a tax due ln the

amount of $12rLgg.L7 plus penalty of $L,672.18 and lnterest of  $1'297.22 fot a

total  of  $15,169.57 for the period Septenber 1, 1981 through August 31'  L982,

2. On November 16, 1982, petitloner, by its presidentr sLgned a consent

ertendlng the perlod of llnltatl.on for asseesment of sales and use taxes under

Articles 28 and 29 of the Tax Law for the perLod Septenber I, 1978 through

November 30, L979 to Aprl.l 20, f983.

3. 0n March 19' 1984, the AudLt Dlvlslon

pursuant to Artlcle 9-A of the Tax Law agalnst

Perlod
Eaded

Lseued fLve

petltioner

Add'1
Charce-

$5 ,101 .00
4 ,540 .00
3 ,604 .00
3 ,416 .00
2,  855 .  oo

notices of deficlencY

as suumarized below:

Total Due

$  19 ,479  .00
18 ,  l . 19 .00
16 ,  383 .00
14 ,925 .00
12,784.OO

L2 l3L l78
Lz l3L179
L2l3r l80
L2l3Ll8L
L2 l3L l82

Tax

$9 ,360 .00
9 ,360 .00
9 ,360 .00
9 ,360 .00
9 ,360 .00

Lnterest

$5 ,018 .00
4,2L9.00
3 ,419 .00
2 ,L49  .0O

569 .00
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4. Attached to each of the notlces sumarlzed above was a Notlce of

Fallure to File Corporatloa Tax Form coverlng the eaue perlod ae that covered

by the notlce. The franchlse tax deficlencles were predl.cated solely on the

results of the sales ta:r fleld audlt.

5. Petltloner operated a combinatlon grocery atore and dellcatea8en,

selllng sandwlches and other prepared foods. .At the comeucemeDt of the audtE'

a request was oade for petitlonerfs booke and records but none were made

avallable. Conaequently, the Audlt Dlvlslon resorted to an obeervatl'on test to

verl fy pet i t ionerts reported taxable sales.

6. Pet l t louerre ordlnary buslness hours were 9:30 A.M. to 7230 P.M. Two

audltors conducted the observatlon test on July 7, 1981 between the hours of

9:30 A.M. and 3:30 P.M. The auditors poeitl.oned themselves next to the eales

counter where they eould gee each sale. Ae a sale was nade, they deternlned

wirether or not the ltem belng sold was or was not taxable and entered the

seJ-Llng prlce of the ltem on a schedule divlded into the followlng categorles:

non-taxable, sandwlches, coffee, beer, clgarettes, soda and other sundries. At

the end of the slx hour test, the audltors had recorded gross sales of $475.15

and taxable sales of $270.91 or 57.O2 percent of gross receLpts. Because

petltLoner alleged that tts sale of taxable tteme lncreaged in the au@er

months and decreased ln the winter, the audltor adjusted the taxabLe sales

percentage to co?tespond to seasonal changes: 57.OZZ ln the sufitrIer months;

47.022 1n the autuon months; 307 ln the winter uonths; and 457 Ln the spring

uoaths. He then applted these Pereentages to rePorted gross sales ln the

correapondlng sales tax guarters whlch resulted in audited taxable saLes of

$155,432.31 wlrh a ra:K due on rhar amount of $12,434.58. Flnal ly,  the audltor

subrracted rax pald by petltLoner to arrlve at addltlonal tax due of $8,752.36'
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7. The audltor prepared a Statement of Propoeed Audlt MJustnent' assertlng

a tax due of $81752.35 plus sLmple lnterest and submitted the same to Petitloner

on January 20, L982. Petltloner, by ite presldent, slgned the stetement and

returned Lt to the Brooklyn Dlstrlct Offlce of the Department of Taxatlon and

Finance on February 19, L982.

8. The followlng explanatlon appears oa the stateaent dlreetly above the

sLgnature box:

ttThe Tax Law provldes that e taxPayer ls entltled to have
tax due finally and irrevocably fixed by filtng a signed
consent with the State Tax Corn"risslon. Such consent'
subJect to approval of the state Tax Coumlsgion, waives the

nl.nety (90) day perlod for flxLng tax due but does not
waive the taxpayerts right to apply for a credlt or refund
wlthln the tine llnit get forth ln the etatute.r'

g. After rece|vlng the slgned statementr the audltor submltted petltlonerfs

caae to hls eupervleor for approval. Upon review, the supervisor noted that

the audlt method used dld not take lnto account a substantlaL lncrease ln gross

sales revealed by the observation test. Consequently, the auditor recaLculated

petltlonerrs tax llablllty st11-1 uslng the resuLts of the July 7 test. The

audLtor determined that durlng the slx hour test perLod petitioner had averaged

hourly grose sales of $79.19. Based on a ten hour buslness day, the audLtor

calculated average dally gross sales of $791.90. The taxable percentage of

57.02 was applied to thls ftgure to determlne average dally taxable salee of

$45I.54. SaLes tax of elght percent then was subtracted to obtaln dally

taxable sales of $418.09. UtllLzl.ng a slx day week and a thirteen week ealee

tax quarter, the audltor next computed audlted taxable sales of $321611.02 for

the perlod June 1, 1981 through August 31, 1981. An error rate of 845.2470

percent wae calculated by divldlng addltlonal taxable sales by reported taxabLe

sal-es. The error rate rtras applled to reported taxable sales for the perLod
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September 1, 1978 through August 31, 1981 to obtaln addltlonal taxable sa1e8.

Reported and addltional taxable gales then were comblaed ylelding total audlted

taxable sales of $4351191.70 wLth a eales tax on that auount of $34'815.23.

The tax already paid was subtracted from that flgure to determlne tax due of

$ 3 1 , 1 3 3 . 1 1 .

10. In the course of the audlt, it was determlned that petltLoner had

falled to flle sales tax retur:rs for the perlod Septenber 1, 1981 through ,-

May 31, L982. Consequently, llablllty was assessed uslng audlted taxable eales

flgures fron the correspondlng sales tax quarters ln the prlor year. Addlttonal

tax due was determined for the sales tax quarter ended Au$lst 31, 1982 ualng

the methodoJ-ogy described ln Flndlng of Fact'r9ff. Ttrls resulted ln a total tax

due of $121199.17 for the perlod Septenber 1, 1981 through Auguet 31'  1982.

11. On the basLs of the above calculatlons, the audLtor prepared a second

statement of proposed audlt adjustment, assertlng a tax due of $43'332.28 plue

penalty and statutory lnterest. Petlttoner rejected the second propoeal.

Because of petltLonerrs contentlon that the resuLts of the flrst test were not

repreeentative of petitlonerts overall sales, the Audit DlvLelon agreed to con-

duct a secoad observatlon test.

LZ. The second obEervatlon test was conducted on November 16, 1982, from

7 A.M. to 5 P.M. usLng exactly the same method as the fl.rst test. The results

were simllar. Gross saLes for the day were determined to be fi677.71 of which

54.8155 percent were determined to be taxable sales. The Audlt Dlvlslon deemed

the dlfferences between the flrst and eecond test to be too inslgniflcant to

warraat an adjuetment Ln the assessment issued.

13. Petltloner retalned the services of an accountant throughout the audlt

perlod. Untll receiving notLces of fallure to flle corporatlon tax forus'
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petltloner'e presldent belleved that the accountant had tlnely flled all State

and Federal tax returns.

14. At hearlng, petltl.onerrs presldent asserted that he had inforued the

Audlt DlvLslon of the avall-ablllty of a daybook but had been told that lt wae

not needed. I{e also alleged that a cash reglster nas nornally used during the

audlt perlod but was broken on the.day of the te6t. It le petitlonerfs posltlon

that the results of the flrst observatlon test were not rePresentatlve

taxable sa}es. The only documentary evldence produced by the Petltloner

conslsted of copies of late fl1ed U.S. Corporatlon Income Tax Returne, State

of New York Corporation Franchlse Tax Reports, and Ctty of New York General

Corporation Tax Returns for years 1980 through 1983.

f5. In the alternatlve, petitloner argues that pursuant to Tax Law $1138

the Tax Comissionts failure to dlsapprove the offered consent wlthin 90 days

of lts recefpt irrevocably flxed the tax at the amount agreed to by the taxpayer.

CONCLUSIONS OF LAW

A. That Tax Law $f135(a) provides that every person requlred to collect

tax shall keep records of every sale and all amounts pald, charged or due

thereon and of the tax payable thereon. Petltloner dld not.provide the Audtt

Dlvlslon lrlth any document whlch would serve as a verlflable record of taxable

saLes. Furthermore, there waa no credl.bLe evl.dence adduced at hearlng to show

that rellable records existed whlch would satl.sfy the statutory requlrement

that records of lndlvldual sales be retalned. Petltlonerts failure to produce

adequate records nade 1t vlrtually lmposelble to verlfy taxable sales aad

conduct a complete audlt. consequentlyr the Audlt DlvleionrE use of an obeer-

vation test to determlne petitionertg tax llablltty was Proper and ln accordance

v ' l th  Tax  Law $1138(a)  (1 ) .
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B. Ttrat the petltloner falled to establleh any error ln the rnethod of

audl.t or the tax aesessed. In fact, the second observatlon test produced

slgnlflcantly sinllar results as the fl.rst test and tended to cooffu:m the

correctnesE of the audlt.

C. That Tax Law $1138(c) of the Tax Law providee ag followe:

[a] person llable for colLectLon or paJruent of tax (whether

or not a deteruinatlon asseselng a tax pursuant to subdlvlsion
(a) of thls sectlon has been issued) shaLl be entltled to
have a tax due final]-y and irrevocably flxed prlor to the --:'

nLnety-day perlod referred to Ln subdlvLslon (a) of thls
sectlonr by ftllng wlth the tax cornmisslon a sLgned stateDent
ln writlng, ln such fonn a6 the tax cornnlsslon shall
preecrlbe' consefttlng thereto.tr

D. That the Statement of Propoeed Audlt Adjustnent, although not labeLed

as such, waa a consent document lrithln the meanlng of Tax Law $1138(c).

Ilowever; the language on the face of the docrrment clearly states that lt ls

ItsubJect to approval of the State Tax Cormnlesionr" and the Comlselon hae held

t h a t s u c h c o n 9 e n t s a r e ' ' [ s ] u b J e c t t o r e v t e w f o r a n y e r r o r | | ( @

d/b/a Corner Luncheonette, State Tax Conrnr., September 9, 1983; Matter of Adlrondack

Steel Cast lng Q6.,  Inc.,  State Tax Connn.,  May 8, 1985).  Furthermore, the

AppeLlate Dlvlslon has approved the Cornmlssionrs readlng of the statute (4419g@

Steel Cast lng Co, v.  State Tax Com., -AD2d lJuae 19, f986]).  Here, a rout lne

supervisory revlew revealed a subgtantlal error in the method of calculating

taxable sales inasmuch as the audlt method fatled to take into account slgnl'flcant

underreportlng of gross sales. Accordtngly, the coneent dld not preclude the

Audlt Dlvlsion from redeterulnLng petltlonerts tax llablllty uttllzlng a nethod

calculated to more accurately reflect the taxes due.

E. That Tax Law S1138(a)(1) provldes that the Tax Comlsslonre detetmlnatlon

Ls flnal unless the taxpayer applleE for a hearlng wlthLn 90 days, or the Tax

Corrmlssion, of lts own motlon, redetermlnes the tax due. Petltioner has read
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,

the statuter ln conJunctlon wlth Tax Law $1138(c), ln such a ltey as to requlre

the Tax Conrmlsslon to reject an offered consent wlthln 90 days or be bound by

lt. There Ls stnply no support for thls lnterpretatlon of the statute. The 90

day perlod ls trlggered by the lssuance of a notlce of deternlnatlon and has no

relevance to other documents (West Mountaln CorD., 105 ADzd 989).

F. That. the pet l t tons of Joan OtRourke DelLcatessen, Inc. are denled and

that the notlces of deternlnatlon and demands for Pa)rnent of salee and uee

taxes due lssued FebruarY 10, 1983 and the notlces of defLclency lssued ldarch 19'

1984 are sustalned.

DATED: Albanyr New York

sEP 2 61980

STATE TAX COMMISSION

PRESIDENT




