
STATE OF NEL] YoRK

STATE TAX COMMISSION

In the Matter of the Petit,l.on
o f

Bouchard Transportat lon Co.,  Inc.

for Redeterurl"natlon of a Deficlency or Revl"slon
of a Determinatl-on or Refund of Corporation Tax
under Article 9 of the Tax Law for the Year 1982.

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and eays that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not ice of Decision by cert l f led nai l  upon Bouchard Traneportat ion Co.,  Inc.,
the petitioner in the within proceeding, by enclosing a true copy thereof 1o a
securely sealed postpaid wrapper addressed as foLlows:

Bouchard Transportatton Co.,  Inc.
25 l i l .  Barclay St.
Hicksvi l l -e,  NY 1180I

and by deposlting same enclosed
post offl-ce under the exclusive
Servl.ce within che State of New

That deponent further says
hereln and that the address set
of the pet i t , loner.

Sworn to before ne thls
28th day of January, 1986.

r oaths

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper Ln a
care and custody of the unl"ted states Postal
York.

that the eal-d addressee ls the petitloner
forth on sald wrapper is the last koolrn address

,'7

z?d, to
pursuant to Tax sec tLon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bouchard Transportat l -on Co.,  Inc.

for Redetermlnatlon of a Deficlency or Revision
of a Determinatl"on or Refund of Corporation Tax
under Article 9 of the Tax Law for the Year 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlssl"on, that he/she ls over 18 yearg
of age, and that on the 28th day of January, 1986, he served the nlthln notl-ce
of Decislon by certifled nail upon Raynond J. Wialekr the representattve of the
petltioner Ln the wlthln proceeding, by encloslng a true copy theteof in a
securely sealed postpald wrapper addressed as fol lows:

Raymond J. trllalek
Jones, Day, Reavis & Pogue
655 F i f teenth  St .  N .W.
VJashington, DC 200055701

and by deposlting s€rme enclosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petltioner.

Sworn to before me thl"s
28th day of January, 1986.

ter oaths
pursuant to Tax Law section 174



S  T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

January 28, 1986

Bouchard Transportat lon Co.,  Inc.
25 W. Barelay St, .
Hlcksvt l le,  NY 11801

Gentlemen:

Pl-ease take notlce of the Declslon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revLew an
adverse decLsion by the State Tax ConnnLssl-on may be lnstl"tuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, A1bany Countlr withln 4 months from the
date of thl"s not lce.

InquJ-rles concerning the computatLon of tax due or refund allowed ln accordauce
with thls decl .s lon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unlt
Buildtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner I  s Representat lve
Raynond J. Wialek
Jones, Day, ReavLs & Pogue
655 F t f teenth  St .  N . [J .
Washington, DC 200055701
Taxlng Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

BOUCHARD TRANSPORTATION CO., INC. : DECISION

for Redeterminat lon of a Def ic iency or for :
Refund of Corporation Franchtse Tax under
Art ic le 9 of the Tax Law for the Year 1981. :

Pet l t loner,  Bouchard Transportat l"on Co.,  Inc.,  25 West Barclay Street '

I l lcksvl l le,  New York 11801 f i led a pet l t lon for redetermlnat ion of a def ic lency

or for refund of corporation franchlse tax under Articl-e 9 of the Tax Law for

t h e  y e a r  1 9 8 1  ( F i l e  N o .  5 3 3 1 6 ) .

A hearlng was held before Daniel-  J.  Ranal l i ,  Hearing Off fcer,  at  the

off l "ces of the State Tax Comisslon, Two World Trade Center,  New York, New

York ,  on  August  8 ,  1985 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

October 23, 1985. Pet i t ioners appeared by Jones, Day, Reavl-s & Pogue' Esqs.

(Raynond J. Wiacek, Esq.,  of  counsel) .  The Audit  Divis lon appeared by John P.

Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

lJhether the exchange of common stock for preferred stock of petltioner

corporatlon by one of its stockhoLders constltuted a stock dlvldend withln the

meanlng and intent of sectlon 183 of the Tax Law.

FINDINGS OF FACT

1. 0n March 7, L984, the Audit  Divis lon lssued a Not ice of Def ic lency

against petitloner, Bouchard Transportatl,on Co., Inc., for corPoratl-on franchlse

tax due in the amount of $210,678.12 pJ-us lnterest of  $63 '382.51 less a credlt
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o f  $23,010.74  fo r  a  to ta l  due o f  $251,049.89  fo r  the  tax

1 9 8 1 .

year ended December 31,

2. A Statenent of Audlt Adjustment lssued aLong with the notLce explalned

as fol lows:

"Under sect ion 183, the franchlse tax required to be pald
ls the highest tax computed by the followl-ng three meEhods:
(1) Al located value of issued capital  stock t imes the tax
ra te  o f  1 .5  n l l l s  ( .0015) ,  (3 )  A l loca ted  va lue  o f  l ssued
capltal  stock t imes divldend rate ln excess of 62, (3)
mlnimum tax of $75.00.

Dividends for purposes of sect lon 183 include a stock
dividends [slc] that ls a charge to surplus accompanied by
the Lssuance of addlt lonal shares of stock. Thereforer the
exchange of conmon stock for preferred stock' ln addition
to the $583,100.00 divldends pald on preferred stock are
taxable divldends under sectlon 183. Accordingly, the
h ighes t  tax  pa id  l s  on  d iv idends . . . " .

Petitloner had computed its tax based on the flrst of the aforementl,oned

methods.

3. In 1981, pet l t loner engaged in a recapital izat ion transact ion in order

to change the stockholdersr control structure. One stockholder exchanged wlth

pet i t ioner 95.9341 shares of vot ing coi lmon stock with a par value of $100.00

per share for 51831 shares of newly authorized and issued nonvot ing preferred

stock with a par value of $11000.00 per share. The number and par value of the

preferred shares were based on the falr narket value of the co 'non stock at the

time of the exchange. The other two shareholders of petitloner' who owned

col lect lvely 50.5L92 shares of vot ing common stock, did not Part ic iPate in the

exchange and did not receive any cash, property, stock or other conslderation

ln connection wlth the transactlon.

4. To reflect the exchange transactlon on it,s books, petltl"oner debited

the coumon stock account $91593.41, debited the earned surplus account $5'821r4O5.59

and c red l ted  the  pre fer red  s tock  account  a  to ta l  o f  $5 '8311000.00 .
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5. Prior to commencl-ng the transaction in lssue, petitioner obtalned a

letter ruling from the Internal Revenue Service that the exchange dld not

result ln a taxable dlvidend for Federal lncome tax purposes to any of the

shareholders of pet,itioner under el"ther section 301 or sectlon 305 of the

Internal Revenue Code. In additlon, the rullng held that the effect of the

transaction rdas not substantially the same as the receipt of a taxabl-e stock

dlvidend under section 306 of the Internal Revenue Code.

6. Along with i ts br lefr  pet i t ioner subnl- t ted proposed f indlngs of fact

all of whlch have been lncorporated herein.

CONCLUSIONS OF LAW

A. That sect,ion 183 of the Tax Law imposes a franchise tax on transPortatlon

and transml-ssion companles at the rate of one and five-tenths nllls per doLlar

of net value (not less than $5.00 per share) of issued capl. tal  stock al located

to New York or $75.00, whichever is greater.

I'But lf the dlvldends pald on the par value of any kind of
capital stock durlng any year ending with the thlrty-first
day of December amount to six Per centum or uore' the tax
upon such kind of capital  stock shal l  be at the rate of
three-eLghths of a m111 for each one per centum of dlvl"dends
paid and shal-l be computed upon the par value of such
capital stock, unless such a tax be less than the mlnlmum
tax  here inbefore  prov ided in  th is  sec t ion . . . r r .  Sec t ion  183.3
of the Tax Law.

B. That the term trdlvidendstt  as used in sect ion 183 includes stock

divldends. P.J.  Garvey Cart ing & Storage, Inc. v.  State Tax Comissionr 27

A.D.2d, 337. However,  in the instant case no stock dlvidend was el ther declared

or pald. A stock dividend is a dividend payable in stock rather than cash'

distributed pro rata to the shareholders ln conjunctlon with the contemporaneous

transfer of surplus earnlngs or proflts to the capital fund of the corporation.

See Mat te r  o f  Fosd ick ,  4  N.Y.2d ,646;  Mat te r  o f  Pars ley ,  21  Misc .2d  46L;  Mat te r

of Reed, 173 Mlsc.2d, 3L4. "As a general  rule,  except where the statutes or
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contracts provide otherwise, div idends must be general  upon al l  the stock, so

that each stockholder will receive his proportionate share, and dlvldends among

stockholders of the same cl-ass must always be pro rata, equal, and wlthout

preference.. .  A stockholder ln a corporat lon which has declared a stock

dlvidend has a right to receive the new shares on equal tetms wlth other

holders of the original stock in such number as wllL maintain his forner

proport lonal interest in the corporat lon and ln i ts control . . ." .  19 An. Jur.2d

Corpora t l ,ons  S851.

C. That with respect to the exchange of stock which occurred ln the

lnstant case, there rdas no pro rata dl-strl-butlon to all the sharehol-ders; ln

fact only one shareholder was invol-ved and the proportional- interests of the

sharehol-ders in the corporatLon and in lts control were conpletely restructured.

The result ,  therefore, nas a recapital izat ion of pet i t ioner wl- th no lssuance of

a stock dividend and petltioner properly computed its tax based on allocated

issued capital  stock rather than on a dlvidend rate ln excess of s ix Percent.

D. That the pet l t ion of Bouchard Transportat ion Co.,  Ine. ls granted and

the Notice of Def ic iency l -ssued March 7, 1984 ls cancel led.

DATED: Albany, New York STATE TAJ( COMMISSION

.tAN 2 81988
PRESIDENT


