
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
of

A. Pavone, Inc.

for Redetermination of a Deflciency or Revlslon
of a Determl-natlon or Refund of Corporatlon
Franchise Tax under Article(s) 9A of the Tax
Law for the Years Ended I2l3l l8 l  and L2l3L/82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax ComLssl.on, that he/she Ls over 18 yearg
of age, and that on the 15th day of September, 1986, he/she served the within
notlce of Decision by certl.fl.ed mall upon A. Pavone, Inc. the petltioner in the
wlthin proceedLng, bI encJ-oslng a true copy thereof in a secureLy sealed
postpald lrrapper addressed as follows:

A. Pavone, Inc.
650 Janes Street
Syracuse, NY 13203

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal-
ServLce withLn the State of New York.

That deponent further says that the saLd addressee ls the petltloner
herein and that the address set forth on said !ilrapper ls the Laet known address
of the pet i t loner.

Sworn to before ne thls
15th day of September, 1986.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

A. Pavone, Inc.

for Redeterminatlon of a Deflciency or Revlslon
of a Determlnation or Refund of Corporatlon
Franchlse Tax under ArtLcle(s) 94, of the Tax
Law for the Years Ended L2|3L/8I and, L2l3Ll82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she Ls over 18 yearg
of age, and that on the 15th day of September, 1986, he served the wlthLn
notice of Decision by certifl-ed mall- upon Shae C. Rlley, the representatlve of
the petitLoner Ln the within proceeding, bI enclosing a true copy thereof Ln a
securely sealed postpaid wrapper addressed as folLows:

Shae C. Rtley
Grinal-dl & FagJ-iarone
650 Janes St.
Syracuse, NY 13203

and by deposl-tlng same encLosed in a postpaid properly addressed wtapper ln a
post offlce under the excl-uslve care and custody of the Unlted States Postal
Servtce within the State of New York.

That deponent further says that the eald addressee is the representatl-ve
of the petitloner hereln and that the address set forth on said rrrapper Ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
15th day of September, 1986.

to lnister
Pursuant to Tax Law sectlon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 15, 1986

A, Pavone, Inc.
650 James Street
Syracuse, NY 13203

Gentlemen:

Please take notlce of the Declslon of the Scate Tax Comlsslon eacloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectl"on(s) 1090 of the Tax Law, a proceeding in court to revlew ao
adverse deetslon by the State Tax Coml"gal"on nay be lnstltuted only uoder
Artlcle 78 of the ClvLl Practlce Law aad Rules, and must be conrmenced ln the
Supreme Court of the Suate of New York, Albany Countlr w{thl"n 4 months fron the
date of thts notLce.

Inqulriea concerning the computatLon of tax due or refund allowed ln accordance
wlth thls decLsl"on nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluation Bureau
Assegsment Revlew Unit
Bulldlog #9, State Campue
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Peti t loner rs Representat lve:
Shae C, RlLey
Grlnaldl & Fagliarone
650 Janeg St.
Syracuse, NY 13203



STATE OF NEW YORK

STATE TAX COMMISSION

In the I'Latter of the Petltton

o f

A. PAVONE, INC.

for Redeterminatlon of a Deflciency or for
Refund of Corporation Franchise Tax under
Arcl.cle 9-A of the Tax Law for the Years
ended December 31, 1981 and Decenber 31.,  L982.

DECISION

Pett t loner,  A. Pavone, Inc.,  650 James Street,  Syracuse, New York 13203

flled a petltlon for redetermLnatton of a deflclency or for refund of

Corporatton Franchise Tax under Artlcle 9-A of the Tax Law for the years ended

December  31 ,  1981 and December  31 ,  1982 (F l le  No.  57377) .

A hearLng was held before Tinothy J. Alston, Hearlng Offl"cer, at the

offices of the State Tax Conml"ssion, 333 East lJashlngton Street, Syracuse, Nelt

York, on Aprl l  4,  1986 at 9:00 a.n. wlth al l  br lefs to be subml.t ted by May 15,

1986. Petitloner appeared by Shae C. Riley and Robert FagJ.tarone. The

Audit  Divls lon appeared by John P. Duganl Esq.,  (Janes Del- l -a Porta, Esq.,  of

counsel) .

ISSUES

I. Whether petltloner was entl"tl-ed to investment tax credlt wlth reapect

to equl,pnent used to prepare pLzzas.

II. Whether, assumlng petitloner rilas not entitLed to the investment tax

credlt at lssue heretn, the Audlt Dlvlslon nay be estopped fron denylng eald

credit because of the Audit DLvlslonrs falLure to deny lnvestment tax credlt

clal"med by petttloner wlth respect to the same equipment during a prlor audlt of

pet l t ioner.
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FINDINGS OF FACT

1. On November 11, 1984 the Audlt  Divls lon tssued to pet l t loner,  A.

Pavone, Inc.e two notlces of deflclency assertlng addltlonal corporation

franchise tax under Artlcle 9-A of the Tax Law for petitlonerts flscal yeare

ended December 31, 1981 and December 31, 1982 ln amounts as follows:

FYE ADDITIONAL TAX DUE INTEREST TOTAL A}TOUNT DUE

Lz l3L l8L  $1 ,051 .00
r2 l3L l82  $1 ,092 .00

$423 .16  $L ,474 .L6
$229 .43  $1 ,321 .43

2. The nottces of deflclency lrere prenleed upon tno statements of audlt

adJustment l.ssued to petltloner on August 17, L984, which explalned the Audlt

Divlsl"onrs basis for lts assertion of deficlency agaLnst petlcloner as followe:

rrTax Law Sectlon 2L0.L2(b) states that investment tax credlf ls
allowed on property whleh ls prlnclpally used ln the producclon
of goods by manufacturlng, processLngr assembllng, reflnlngr
mLnLng, extractlng, farnLngr agrlculture, hortl"cuLture,
florlculture, vitlculture or cormerclal flshlng.

Slnce your prtnclpal bus{ness actlvlty ls retall sales of foodg'
you do not quaLlty fot investment tax credit."

3. PetLtLoner l"s and was at all tl"nes relevant heretn a New York

corporat,ion prinelpally involved ln the retalL sale of gLzzae. The equipment

for whl.ch petitloner claimed lnvestment tax credit hereln was used ln the

preparation of pLzzas for sale to lts customers. Petitloner contended that

the equlpnent ln questlon was used ln the productlon of pLzzas by processing

the varlous lngredlents to make the final product - a cooked, pLzza ready for

consumptLon.

4. The lnvestment tax credlt at l"ssue herein represented credlt whlch

had been clained on petltl-onerrs 1980 franchise tax report. The unused

portion of the credl"t was carrled forward to petltlonerrs l98l and 1982

repor ts .
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5. In 1981, the Audlt  Dlvls lon conducted an audlt  of  pet l t loner and'

during the course of that audit, reviewed petttioner's 1980 franchlse tax

report. sald report clalmed lnvestment tax credl"t on the ldentlcal equlpnent

as l"s at lssue herela. Upon completlon of the audit, no addltlonal tax wag

found due. At hearing petltloner concended that the Audlt Dl"vlslonrs fallure

to dlsallow lts clalned l"nvestment tax credlt on the prlor audlt constltuted an

acceptance of the clalned credlt, and that therefore che Audlt Dlvlslon should

be estopped from dlsallowlng the unused portLon of the credit whlch had been

carrled forward to subsequent tax years.

6. Petitloner introduced no evidence that lt had relled to its detriment

upon the Audlt Divislonts al-lowance of investment tax credlc for the yeare ended

December 31, 1979 and December 31, 1980.

CONCLUSION OF LAW

A. That durl"ng the years at issue sectlon 2I0.L2(b) of the Tax Law

provlded for a credlt agalnst corporation franchlse tax with respect to

tanglble personal property and other tangl.ble property which was: depreciable

pursuant to secttor. 167 of the Internal Revenue Code; had a ueefuL llfe of four

years or more; was acqulred by purchase as defined ln sectlon 179(d) of the

Internal Revenue Code; had a sltus l"n New York State; and was prlnclpally used

by the taxpayer Ln the production of goods by processlng. Wl-th reePect to the

aforementioned requlrements, the sole lssue herein Ls whether the property ln

questlon was used ln the productlon of goods by processing.

B. That the onLy actlvity for whl.ch the equlpment ln questlon was used,

the preparation of pLzzas for sale to customers (Flndlngs of Fact "3"), doeg

not eonstltute the production of goods by processlng wlthln the meanLng of

section ?LO.L?(b) of the Tax Law. See Matter of General Mllls Restaurant
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Group., Inc., State Tax ConmLssion, November 9, L984; Matter of Hollday Houeee

of New Jersey, Inc.,  State Tax Co'r ' lsgion, March 25, 1983; Matter of  John F..

and Sarah Mahoney, State Tax Conmisslon, AprtL l, L976. Accordlngly' the

Audlt DLvlslon properly denl.ed peticloner the cLalned lnveetment tax credlt at

Lssue hereln.

C. That inasmuch as petltloner has falled to establlsh that lt reLled to

Its detrinent upon the Audlt DLvisLonfs allowance of lts clalned lnvestnent

tax credit  for i ts years ended December 3I,  1979 and December 31, 1980, l ts

estoppel argument l-s wlthout nerit.

D. That the petLt lon of A. Pavone, Inc.,  ls ln al l  respects denled, and

the notLces of deflcLency daced November 1, 1984 are sustalned.

DATED: Albany, New York STATE TN( COMMISSION

sEP I 51986
PRESIDENT


