
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

U.S. Sunmit Corporat ion

for Redeterminatlon of a Deficiency or Revislon
of a Determl.natlon or Refund of CorporatLon
Franchise Tax under Artlcle 94 of the Tax Law
for  the  Years  Ended Dec.  31 ,  1977 -  Dee.  31 ,  L979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthin not ice,of decision by cert i f ied
nai l  upon U.S. Suumit Corporat ion, the pet i t loner in the withln proceeding'
by encl-osing a true copy thereof ln a securel-y sealed postpaid wrapper
addressed as fol lows:

U.S. Sunnit  Corporat ion
600 Third Avenue
New York, NY 10017

and by deposJ.ting same enclosed in a postpaid properly addressed wrapper. in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on sald rf,rapper is the Last known address
of  the  pe t i t ioner .

Sworn to before me this
23rd day of May, 1985.

AuthorLzed to
pursuant to Tax



STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

U.S. Sunnlt  Corporat lon
AFFIDAVIT OF I'{AILING

for Redeterminatlon of a Deficiency or Revlslon :
of a Deterninatlon or Refund of Corporation
Franchise Tax under ArtLcle 94 of the Tax Law :
fo r  the  Years  Ended Dec.  31 ,  1977 -  Dec .  31 ,  1979.

State of New York :
s s .  :

County of Albany :

Davl-d Parchuck, belng dul-y sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wLthln notLce of decl-sion by certified
nail- upon Ral-ph A. Pastore, the representative of the petltioner ln the.rylthln
proceedLng, bI encl-osl.ng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ralph A. Pastore
George R. Funaro & Co.
420 Lexlngton Avenue. Rn 2820
New York, NY 10170

and by depositing
post off ice under
Service withln the

That deponent
of the pet l t ioner
l-ast known address

same enclosed in a postpaid properLy addressed wrapper ln a
the exclusive care and custody of the Unl-ted States Poetal

State of New York.

further says that the sald addressee ls the representatlve
herein and that the address set forth on said lEaPPer ls the

of the representat lve of the pet i t ioner.

Sworn to
23rd day

before me thls
o f  Mayr  1985.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB AN Y ,  NEW Y  OB.K  L2227

May 23, 1985

U.S. Sumnlt  Corporat ion
500 Third Avenue
New York, NY 10017

Gentlemen:

Please take notLce of the decision of the State Tax Cornmlssion enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revl.e!il an
adverse declsion by the State Tax Coumission nay be instltuted only under
Article 78 of the Clvil- Practlce Law and Rules, and must be co"rmenced Ln the
Supreme Court of the State of New York, Albany County, lrlthin 4 nonths fron the
date of thls not ice.

Inqulries concerning the computatlon of tax due or refund alLowed in accordance
with this decl .s lon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Bullding il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Ralph A. Pastore
George R. Funaro & Co.
420 Lexington Avenue. Rn 2820
New York, NY 10f70
Taxing Bureaurs Representat lve

c c :



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

U.S. SI]MMIT CORPOMTION

for Redeterminatlon of a Deficiency or for
Refund of Corporation Franchlse Ta:r under :
Articl-e 9-A of the Tax Law for the Years Ended
December 31, L977 through December 31, L979. :

DECISION

Petitioner, U.S. Sunmlt Corporatlon, 600 Thlrd Avenue, New York, New York

10017, f l led a pet i t lon for redetermlnat lon of a def ic lency or for refund of

corporation franchise tax under Artlcle 9-A of the Tax Law for the yeare ended

December 31, L977 through Decenber 31, L979 (Flle No. 40023).

A fornal hearLng was held before Frank W. Barrie, Hearlng Offlcer, at the

offlces of the State Tax Commisgion, Trro WorLd Trade Center, New York' New

York, on Octobet 17,1984 at 1:15 P.M. Pet l tLoner appeared by George R. tr \ rnaro

& Co.,  P.C. (Ralph A. Pastore, C.P.A.).  The Audtt  Divis lon appeared by John P.

Dugan, Esq. (Lawrence A. Newman, Esq., of counsel).

ISSUE

Wtrether the Audit Dlvlsion properly determlned petitlonerrs tax on subaldlary

capital and lnterest attrlbutabLe to subsldlary capltaL.

FINDINGS OF TACT

l.  Pet i t loner,  U.S. Suumlt Corporat l .on, f i led New York State corporat lon

franchLee tax reporte for the years ended December 31, L977,1978 and 1979. On

each of such reports, petitloner falled to compute the tax on subeldlary

capltal  lnposed by sect lon 210.f(b) of  the Tax Law. Pet l t ioner aleo fal led to
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compute interest attributable to subsidlary capltal as requlred by sectlon

208.9 (b) (6) of the Tax Law.

2. On Septenber 3, 1982, as the result  of  a f le ld audlt ,  the Audit

Divlslon issued three notlces of deflclency agalnst petltioner as follore:

Perlod Ended Tax Interest Total- Due

December  31 ,  1977  $6 ,919 .00  $3 ,253 .00  $10 ,172 .00
December 31,  1978 23.00 9.00 32.00
December  31 ,  1979 2rO25.O0 608.  00 2 ,633 .OO

The deficLencies were based Ln part on petltionerfs failure to compute the tax

on subsldlary capital- and the lnterest attrlbutable to subsidlary capl.tal.

3. Petitioner is a trading company engaged ln the export of pharnaceutlcal-g

and nutrltlonal products such as lnfant fornula. One of Lts subsl.dlaries, Pure

Laboratorl.es, Inc. (ttPurett), was lnactive durlng the years ln lssue, but had

been engaged ln manufacturlng pharnaceuticals untll 1968 at whtch tlne petl-

tionerts managers decided to l-iquidate Pure and sold aLl- of Purers exletlng

lnventory, raw naterials and productLon equlpment. The bulldlng houslng Purefs

operations lras owned by Pure and leased to unrelated corporatlons untll 1977

when it was sold. At this polnt, Pure becane conpletely inactLve. Tn L977

petltloner made advances to Pure. These advances rf,ere carrled on Purere books

as liabillties and on petitlonerrs books as recelvables throughout the years ln

issue. Pure also recelved a snaLl amount of lncome during the yeare in Lseue

consisting natnly of cash recelpts from back rental payments. Petltloner

handl-ed all collectLons of cash recelpts for Pure durlng the years ln lesue.

4. On audlt, the audltor, in computlng subsidtary capltal lrLth respect to

pet i t loner '  added Purers stockholdersr equity,  which waa a def lc l t  for the

years in lssue, to the advances nade by petltLoner less loans to petltloner

from Pure. Slnce the equlty nas less than zeto, the audltor set the value at
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zero prlor to adding the advances because the regulations provlde that no

subsldiary nay be valued at less than zero. The audltor computed the subsldlary

capital of petitloner ln thls fashlon for each year Ln lseue. The average falr

market val-ue of petitlonerts subsldlary capltal was then determlned by adding

the beglnnlng and ending amounts of subsldlary capltal for each year and

divldlng by two.

5. To determlne the lnterest attrlbutable to subaldiary capltal, the

audltor divided the average cost of Lnvestment ln subsldiary capLtal by petl-

t lonerrs total  assets. The reeult lng percentage was appl led to pet l t lonerte

total interest expense to arrlve at lnterest attributable to subsldlary capltal.

The average cost of lnvestment ln eubsidlary capLtal. was obtalned by addlng the

beginning and end of year amounta of capltal stock of Pure to the advances to

Pure by petitioner and dlvidlng by t!f,o.

6. Petitioner maintains that, ln computlng the amount of subeldiary

capltal, the advances made by petltloner to Pure ln 1977 should have been

valued at zeto because there was llttle or no chance that theee advancee would

ever be recovered by petltloner. Petitloner, however, offered no explanatlon

as to why the advances were stil l carrled on lts books as recelvables and why

no attempt had been made to write the advances off as bad debts for elther

accounting or tax purposes.

CONCLUSIONS OF LAI.T

A. That sect lon 208.9

rrThe term rent lre

sources. .  .

(b) Ent lre net
deductlon or credit

of the Tax Law provldes, ln

net lncomet means total net

Pertinent part:

lncome fron all

income shall
o f :

* * *

be deternLned wlthout the excluslon'
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* * *

(6) ln the discretlon of the tax conmisslon, any anount of
lnterest dlrectly or lndlrectly and any other amount directl,y attrl-
butable aa a carrying charge or otherwise to subeldiary capltal or to
incone, galns or l-osses from subsidlary capltal.rr

B. That, ln addltlon to the tax measured by entlre net income or other

alternative basls, section 2L0.L(b) of the Tax Law l-mposes a tax meaeured by

eubsidiary capltal. Sectlon 208.4 of the Tax Law deflnes "subeldiary capltaLrr

as fol lows:

rrThe term tsubsidlary capitalr means lnvestments ln the stock of
subsldlarLes and any Lndebtedness from subsidlarles, excluslve of'
accounta receivable acquired in the ordLnary course of grade or
business for services rendered or for sales of property hel-d prlnarlly
for sale to customers, whether or not evl.denced by wrltten lnstrument,
on which Lnterest is not clalned and deducted by the subsldiary for
purposes of taxatlon under artlcles nlne-a, nine-b, nlne-c, thirty-trto
or thirty-three of thls chapter, provl.ded, however, that, in the
discretion of the tax conmlsslon, there shal-l- be deducted from
subsidlary capltal any liablLitles payable by thelr terms on demand
or wlthln one year from the date incurred, other than loans or
advances outstanding for more than a year as of any date durlng the
year covered by the report, whlch are attrlbutable to subeldlary
c a p i t a l ; . . . t t .

C. That 20 NYCRR 3-6.4 provldes for the conputatlon of subsl.dlary capltal

fol lows:

"The amount of subsldl.ary capltal- of the taxpayer (parent) ls
determlned by computing the average falr market value durlng the
period covered by the report of all the assets of the taxpayer whlch
constLtute subsidl.ary capltal, less certaln llablllttes requlred to
be deducted... Average fair narket value ls determlned ln the nanner
whlch ls descr ibed ln sect lon 3-4.6 of thls Part .  In no event may a
subsldLary be valued at less than rzerot. t t

D. Ttrat petitioner contlnued to carry the advances made to Pure as

receivables on lts books throughout the years in lssue and llkewlse Pure

carried the advances as liabilltles. Inasmuch as petitioner chose to treat the

advances as an a6set and made no attempt to cl-aLm the advances as bad debte,

either for accounting or tax purposes, it cannot now clalm that the advances
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lrere rrorthless. Havlng chosen to arrange lts books to treat the advancea as an

asset, lt must accept the tax consequences thereof. The Audlt Dlvlelon,

therefore, properly incJ-uded the advances at the average value asserted by

petitioner ln its books and records ln the computation of subsldlary capital

for purposes of sect ion 208.9(b)(6) and 210.1(b) of the Tax Law.

E. 
'That 

the pet i t ion of U.S. Susmlt Corporat lon Ls denled and the not lces

of deficlency lssued Septenber 3, L982 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

IYIAY 2 3 1985

fab=+';
#aicb^^

PRESIDENT


