
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet l tLon
of

Dasld Fabrics Corp.

for Redetermlnatlon of a Deficlency or for Refund
of Franchise Tax on Bustness Corporations under
Articles 9-A and 27 of the Tax Law for the Flscal
Year Ended August 31, 1975 through the Fiscal Year
Ended August 31, f980.

AFFIDAVIT OF I{AILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Connisslon, that he ls over 18 years of age, and that on the
tSth day of January, 1985, he served the wlthln not lce of Declelon by cert l f led
nalJ.  upon Dasid Fabrlcs Corp.,  the pet l tLoner ln the wlthln proceedlng, bY
enclosing a true copy thereof in a secureLy seal-ed postpald wrapper addressed
as fol lows:

Dasld Fabrics Corp.
38 I^t .  32nd St.
New York, NY 10001

and by depositing aame enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of rhe pet l t ioner.

said addressee ls the pet l t ioner
said wrapper Ls the last known address

Sworn to before me this
18th day of January'  1985.

ized  to  a nlster oaths
pursuant to Tax Law sect l .on 174



STATE OF NEI{ YORK

STATE TAX CO}IMISSION

In the Matter of the Pet l t lon
o f

Dasid Fabrics Corp.

for Redetermlnatlon of a DefLciency or for Refund
of Franchiee Tax on BusLness Corporations under
Artlcles 9-A and 27 of. the Tax Law for the Fiscal
Year Ended August 31, 1975 through the F{scal Year
Bnded August  31 ,  1980.

AFFIDAVIT OF }IAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and thit on the
l8th day of January, 1985, he served the wlthln not ice of DecLsion by cert l f ied
nal l  upon Joseph H. Carter,  the representat lve of the pet i t loner in the wlthln
proceedLng, b1l enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol-lows:

Joseph H. Carter
218 Hungry Harbor Road
N. Woodnere, NY f1581

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on said wraPper ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before ne thLs
lSth day of January, 1985.

to admi.nlster oat
to Tax Law sect lon I74pursuant



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O U U I S S I O N
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January 18, 1985

Dasid Fabrlcs Corp.
38 I . I .  32nd St.
New York, NY 10001

Gentlemen:

PLease take notice of the Declslon of the State Tax Comissl.on enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstrative l-evel.
Pursuant to sectLon(s) 1090 of the Tax Law, a proceeding in court to revlett an
adverse decl.sion by the State Tax Comisslon may be Lnstituted only under
ArtLcl-e 78 of the Civl1 PractLce Law and Rules, and must be co'r"nenced in the
Supreme Court of the State of New York, Albany Countyr within 4 nonths from the
date  o f  th ls  no t ice .

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Sureau - Lltlgation Unlt
Buildlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very trul-y yours'

STA?E TAX COII'MISSION

Peti tLoner t  s Representat ive
Joseph H. Carter
218 Hungry Harbor Road
N. Woodnere, NY 1158f
Taxing Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DASID FA3RICS CORP.

for Redetermlnation of a Deficiency or for
Refund of Franchlse Tax on Business Corporations
under Articles 9-A and 27 of the Tax Law for the
Fiscal Year Ended August 31, 1975 through the
Flscal Year Ended August 31, 1980.

DECISION

Peti t ioner,  Dasid Fabri .cs Corp.,  38 I ' Iest 32nd Street,  New York'  New York

10001, f l led a pet i t ion for redeterminat ion of a def lc lency or for refund of

franchise tax on business corporations under Artlcles 9-A and 27 of the Tax Law

for the f iscal  year ended August 31, 1975 through the f iscal  year ended August 31'

1980 (r l le No. 36552).

A fornal hearing was held before Dorls E. Steinhardt' HearLng Officer, at

the offlces of the State Tax Comisslon, T\so World Trade Center, New York, New

York, on I ' Iay 22, 1984 a! 9:15 A.M., with al l  br iefs to be submitted by August 11,

1984. Pet l t loner appeared by Joseph H. Carter,  P.A. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Patr lc ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Division properly disaLlowed petltlonerrs deduetlons

of commission expenaes as llJ-ega]- payments.

II. lJhether the Audit Divlsion properly imposed against petitloner the

ft f ty percent fraud penalty.

I I I .  Whether,  in the issuance of the not ices of def ic iency for the f iscal

years ended August 31, L975, August 31, 1976 and August 31, 1977, the Audit

DlvLslon properly rel led upon Tax Law sect lon 1083(c)(1)(B),  whtch provldes



that assessment of

fraudulent return

8/3r l7s
8/3r /76
8 l3L l77
8 /31 /78
8 /31179
8/3'L/80

-2-

franchise tax may be nade at any

is filed with the intent to evade

FINDINGS OF FACT

tlme where a false or

tax.

1. On January 15, L982, the Audit Dlvlslon issued to petltloner' Dasld

Fabrics Corp. ("Dasidr ' ) ,  s lx not lces of def lc iency, assert ing addit lonal

franchlse tax due under Article 9-A of the Tax Law, plus interest and penalty

under sect ion 1084 and sect lon 1085(e),  respect ively,  of  Art ic le 27 for t } ; 'e

f iscal  year ended August 31, 1975 through the f lscal  year ended August 31,

1980, schedul-ed as shor^m below.

FISCAI YEAR TAX INTEREST PENALTY TOTAL

$3 ,573 .76  $2 ,003 .09  $1 ,786 .88
4 ,468 .00  2 , t 24 .53  2 ,234 .0O
1 ,  188 .55

32L.O7
210 .98
L89.79

464 .L3
98 .09
46 .52
25.7 2

594 .27
160 .  54
10s.  49
94 .89

$  7 ,363 .73
8 ,826 .  53
2 ,246 .95

579 .70
362.99
310 .40

ffi ffi ffi7 ffi90-.3o

On or about August 30, 1981, Benard Fr ied executed on pet i t ionerrs behalf  as

lts authotlzed representative a consent extending the period of l-inltatlons for

assessment of tax for the fiscal year L978 to Aprll 15, L982. In the issuance

of the not ices of def ic iency for f i .scal-  years L975, L976 and L977, the Audlt

Dlvis lon rel ied upon Tax Law sect ion 1083(c)(1)(B),  whlch provides that assessment

of franchise tax nay be made at any time in the event a false or fraudulent

return ls filed with the i-ntent to evade tax.

2. Dasid, a corporatlon organtzed under the laws of New York in Augustl

1965, is engaged ln the buslness of textll-e conversion. Mr. Sldney Gladstone

has served as lts presldent slnce its inception. Petitloner purchases gray

goods from various suppllers and arranges for the appllcation of one or more

processea (e.g.,  bleachlng, dyelng and f l -ocking) to the raw fabrl .c by f in ishers.
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On occasion, petitioner purchases and resells gray goods wlthout finishlng.

Because petitioner does not have warehouse facll-itles, the goods remaln at the

premlses of the various nills and flnishers until shipment to petitlonerrs

customers.

3. For many years, Dasid purchased goods from M. Lowensteln Corporatlon

("Lowenstelnrr), a textile fabrlc manufacturer, most frequentl-y from the shlrtlng

department. From tlme to tlme, Lowenstein also located customers for petitlonerfs

goods. Sonetime in L975, one Jerry Silvernan, supervlsor of the Lowensteln

shlrting department, approached Mr. Gladstoner proposing the foJ-lowing arrange-

ment: Lowenstein woul-d sel-l- fabric to Dasld, presumably at attractlve prices,

with paynent for the fabric to be nade by check and paynent for the sales

representatlvers commission to be made in cash. (For example, Lowensteln nlght

charge Dasid 389 per yard for the fabrlc, plus 29, pet yard for the conrmiselon.)

Mr. Gl-adstone discussed this proposal with Dasldrs accountant who advised

against payJ.ng the cornmlssions in cash. l,Ir. Gladstone and Mr. Silverman

therefore entered into the arrangement as previously described, except that all

payments from Dasid to Lowenstelnrs sales representatlves were by check drawn

on Dasldrs corporate account. At the end of each month, Lowenstein billed

Dasld vla j.nvoices for the fabric purchased; a handwritten note was appended to

the invoices, indicating the amount of coumissions to be paid to Lowenstelnrs

sales repreaentat ives.

4. Under Mr. Gladstonets dlrect ion, the commission payments to Lowensteinrs

sales representatlves were recorded in Dasidrs cash disbursements book as

ftcott'-lsslonsrt, and at the end of each calendar yeat, Dasid issued to the

Lowenstein representatives federaL forms 1099 (Miscellaneous Incone), reflectlng

commissions and fees paid to them.
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5. In 1981, as the result of his conduct vis-a-vis the arrangenent with

Dasld and sinllar arrangements wlth other companies, Jerry Silverman was

indicted by the grand jury of New York County on one count of grand larceny in

the second degree and on 139 counts of conrmercial bribe receiving (see People

v .  S i l verman,  106 Misc .2d  468 [Sup.  Ct .  N .Y.  Co.  1980] ) .

In 1981, also as the resuLt of hls conduct ln carrying out the arrange-

ment between Dasid and Silverman, Mr. Gladstone was indlcted by the grand jury

of New York County on: 7 counts of falsifying business records in the flrst

degree ln vlolatlon of section 175.10 of the Penal Law, by naklng and causlng

to be made false entr ies ln Dasldrs business records; on 64 counts of cormnercial

br lbing in vlolatLon of sect ion 180.00 of the Penal Law, by conferr lng, of fer lng

and agreelng to confer a benefit upon a Lowenstein enployee without the consent

of Lowenstein and with intent to influence the empl-oyeets conduct in relatlon

to his employerrs affairs; and on 24 counts of conrmercial bribing ln the flrst

degree in vioLat ion of sect lon 180.03 of the Penal Law, by conferr lng, of fer lng

and agreeing to confer a beneflt upon a Lowensteln employee rrithout the consent

of Lowensteln and wlth lntent to infl-uence the empl-oyeets conduct in rel-atlon

to his employerrs affairs,  the value of such benef i t  being in excess of $1r000.00.

At the formal hearing hel-d hereln, Mr. Gl-adstone test l f ied, " I  didntt

feel I was guilty of brlbery. I had done something that I nas practlcal-ly

coerced into, and it was the only way I could get merchandise from my suppller."

However, after consult,ation with hls attorney and after consideratlon of the

time and expense of a trial, Mr. Gladstone pleaded guiJ-ty to the elghth and

seventy-second counts of the tndictment whlch had charged hin as foll-ows:

ttsal-d defendant, in the County of New York, from on or about
January 1, 1975 to on or about August 31, 1976 conferred, of fered and
agreed to confer a beneflt upon an enployee of M. Lowensteln Corp.
without the consent of said enployer and with lntent to influence the
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employeets conduct ln rel-at ion to his enployer 's affairs,  and the
value of the benef l t  conferred, of fered and agreed to be conferred'
having an aggregate value of $102,203'U.S. Currency.

ttsaid defendant, i-n the County of New York, from on or about
September 1, 1976 to on or about Decenber 31, L979, conferred,
offered and agreed to confer a beneflt upon an employee of
M. Lowenstein Corp. wLthout the consent of said empl-oyer and with
intent to influence the employeers conduct ln relatlon to hls
enployerrs affairs,  and the val-ue of the benef i t  conferred'  of fered
and agreed to be conferred, having an aggregate value of $50'479 U.S.
Currency. tt

Mr. Gladstone recelved a condltional discharge as to the eighth count and was

f ined $8r000.00 as to the seventy-second count.

6. In or about June, 1981, the dlstr lct  at torney of New York County

referred the Gladstone matter to the Audlt Dlvlslon for lnvestlgatlon regarding

any tax llabillty whlch night have arisen from the Dasld-Silverman arrangement'

and furnl.shed the Dlvlsion with photocoples of checks dram on the Dasid

account and made payable to members of the ttsll-verman grouptt, those Lowenetein

representatlves who received payments from Dasld in accordance wlth the arrange-

nent.  1

7. The Audit Division asslgned an examiner to review Dasidrs books and

records with attentlon soJ-ely to the commission expenses. The examlner analyzed

such expenses by reference to the photocopies of the checks and Dasidts general

ledger and cash dlsbursements journal. He disallowed as deductions for franchise

tax purposes commissl.ons paid to the members of the "Silventran grouptt as

identifLed by the district attorney and additLonal members of the grouP as

ident i f ied by pet l t l -onerts accountant.

1 
S".r"t"l- of these individuals were indicted along wlth Jerry Sll-vernan for

receiving commercial bribes.
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TOTAT
COMMISSIONS PAID

$  99 ,980 .34
r25,6L9.45
L52,83r .47
136 ,883 .28
72 ,837 .32
77  ,939 .94

T666-,ogi-d

COMMISSIONS
DISALLOWED

8/31 /7s
8 /31176
8 l3 r /77
8 /31178
8 l3 r l79
8/31180

$  55 ,930
60 ,713
33,2L3
7 ,324
3 ,7  53

10 ,190w

SAIES REPRESENTATIVE

ttRepresentative
ttRepresentatlve

"Representative
ttRepresentative
ttRepresentati.ve
ttRepresentative
ttRepresentative

"Representat ive

FYE
8 l3L /75

"o ' : : ' "

661.20

iir.tt
w56';65

FYE
8/31.176

$58 ,  652 .  00

5;O4.44
459 .  00
499.  00
499 .00

$6-0ffi

Dft

c t l

7 ,324

$7 ,324

COMMISSIONS
AND FEES

$732.8s
661.20

COMMISSIONS
AND FEES

s6;iffi60-

COMMISSIONS
AND FEES

TffiOO-
5 ,658 .  00

ffi Fo-';ie-d'

DISALLOWED COMMISSIONS
FYE FYE

8 / 3 1 / 7 7  8 l 3 L l 7 8
FYE FYE

8/3 r l7e  8 /31180

Att

Br l

ctt

Drl

Ert

F t t

Grt

Hrl

$18 ,638
6 ,486
5 ,658
' ,_!tt

$33 ,213

$  841'_1"$ 444
5 ,7  45'_1"

8. Pet i t ioner offered in evidence l- ts f lJ-e copies of var ious federal-

forms 1099 lssued to certain lndividual-s identifled as part of the "Sllverman

grouptt .

(a) 1975

RECIPIENT
"RepGEEvettRepresentative

(b) 1976

RECIPIENT
"Repffive

(c) 1977

RECIPIENT
ttRepffive
ttRepresentative

II''
Ftt

Aft
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(d) L978

RECIPIENT

"Rep?EJilffive

(e) 1979

RECIPIENT
"Repffive

( f )  1980

RECIPIENT
ttRepffiEve ctt

9. When asked by petitionerts representative at the fornal hearing held

herein whether he engaged ln the arrangement with Jerry Sil-vernan for the

purpose of defrauding the federal or state government, Mr. Gladstone testifled'

ttAt no time. As a matter of fact, I tol-d hln the reason ne are going to do lt

this way ls as so not to get lnvolved as far as fraud hras concernedr I was

going to make everythlng out by check. It was on the books, and 1099rs would

be f  l led .  r l

CONCLUSIONS OF LAW

A. That Sidney Gladstone, pet i t ionerrs president,  entered a gul l ty plea

to the eighth count and the seventy-second count of the indictment returned

against hln by the grand jury of New York County. The eighth count charged him

wlth conferr ing benef i ts in the total  amount of $102,203.00 upon a Lowensteln

employee during the perlod January l, 1975 through August 31., L976, in vlolatlon

of former section 180.00 of the Penal Law2 whlch provided in part:

2 th" Laws of Lg76, chapter 458 spllt the formerly slngle-degree crlme of
conrmerclal bribing (former section 180.00 of the Penal Law) into two degrees'
commercial briblng ln the second degree (current section 180.00) and con'mercial
br ibing in the f i rst  degree (current sect lon 180.03),  ef fect lve September L,
197 6.

Bt t

Arl

COMMISSIONS
AND FEES

T6;3Edo-

COMMISSIONS
AND FEES

Ti78fT'6'-

COMMISSIONS
AND FEES

ffido-
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rrA person is guilty of commercial- brlbing when he confers, or
offers or agrees to conferr any benefit upon any employee, agent or
fiduciary without the consent of the latterrs empl-oyer or principale
with intent to infl-uence his conduct ln relatlon to hls employerrs or
pr lncipalr  s affairs.  I t

The seventy-second count charged hlm wlth conferring benefits ln the total-

amount of $50r479.00 upon a Lowenstein employee during the perlod September 1,

1976 through Decenber 3l ,  L979, ln vlolat ion of sect lon 180.03 of the Penal Law

whlch, as ln effect pr ior to September l r  1983, provided in part :

ttA person 1s gullty of commerclal brlbing in the first degree
when he confers, or offers or agrees to confer, atry benefit upon any
employee, agent or fLduciary wlthout the consent of the latterrs
employer or principal-, wlth intent to influence his conduct in
rel-ation to his employerrs or prlnclpal-rs affairs, and when the value
of the benefit conferred or offered or agreed to be conferred exceeds
one thousand dolLars.t t

rrA pl-ea of guilty rls more than a confession which adnits that the accused dld

various acts;  i t  is i tsel f  a convict lon [and] nothLng [else] remalns but to

give judgment and determine punishmentr (n.yH" 
". 

nf"U*r 395 U.S. 238,

2 4 2 ) . ' ' 3 @ - @ . , 2 8 N . Y . 2 d ' I 9 6 , 2 0 L . F u r t h e r m o t € , ' | [ a ] j u d e p e n t o f

convlction ls conclusive proof of the underlying facts in a subsequent civl.l

act lon [c l tat ions omit ted]."  Alexander v.  Clty of Peekskl l l ,  80 A.D.2d 626 (Znd,

Dept.  1931).  Thus, Gladstoners convi.ct ion, by pJ-ea, of commerclal-  br ibing and

com'nercial bribing in the first degree establ-lshes that the rrcomissionsrt

remitted by Dasid t,o the Lowenstein representatlves durlng the period January 1,

1975 through Decenber 31, L979 in accordance wlth the Dasid-Sllverman arrangement

constituted commercial bribes. There is nothing in the record to dlstingulsh

Itcommlssionstr paid pursuant to the arrangement during 1980 fron these cottrmercial

bribes; nor ls there anything ln the record to distlnguish trcommissionsfr pald

to Lowenstein representatives identified by petitl.onerts accountant as members

of the "Silverman group" (ln additLon to those representatlves ldentlfled by
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the dlstrlct attorney) fron these conrmercial bribes. Accordingly, all rrcott-is-

sionsrr paid by petitioner to Lowensteln representatives durLng the fiscal year

at lssue must be considered cornmerclal bribes.

B. That pursuant to Internal Revenue Code sectLon I62(c) (2) ' whlch

dlsal lows the deduct ion of t tany pa5zment. . .made, direct ly or indirect lyr to any

person, i f  the payment const i tutes an l l legal br ibe.. . rr ,  and Tax Law sect lon

2O8.9, the Audit Dlvision properly denled petitloner deducttons during fiscal

year L975 through f iscal  year 1980 for comerclal  br lbes patd.3

C. That turning next to the imposition of the fraud penal-ty, in order to

prevail the Audit Dlvlsion must show by clear and convlncing evidence every

element of fraud, lncJ-uding willful, knowl-edgeable and intentional wrongful

acts or omisslons constltutlng fal-se representatlon by petitloner and resultLng

in del-iberate nonpa)ment or underpaynent of taxes due and owing. Matter of

Walter Shutt, State Tax Comm., June 4, L982. It ls our conclusion that the

Audit  Divis ion has met i ts burden. Pet l t ioner avalLed i tseLf of deduct lons for

lllegal bribes paid, concealing the nature of such payments by denomlnatlng

them ln its books and returns as rrggmrnissionstt. By this course of actlon, it

deliberately underpald its franchise taxes for the fiscal years in questlon.

See C.  F .  MaLanka and Sons,  Inc .  v .  Comr . ,  38  T .C.M.  778.

D. That fron our finding of fraud it fol-l-ows that the statute of llnita-

tions does not bar assessment and collection of the deflclencles ln tax and

3 Cod" sectlon L62(c) (2) imposes upon the Secretary of the Treasury the
burden of proof in respect of the issue of whether a payment constitutes an
ilJ-egal bribe, r'to the same extent as he bears the burden of proof under
sect ion 7454 (concerning the burden of proof when the issue relates to fraud).r l
There is no anal-ogous provision in the Tax Law. It ls nonetheless clear that
the evldence presented by the Audit Divislon would be sufflcient to carry any
burden of proof lmposed upon lt by New York conformity with Code section
L62(c) (2) ( through use of federal  taxable income as the start ing polnt for
computlng entire net income).
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the addit ions to tax for f l -scal years L975, L976 and L977. Tax Law sect lon

1 0 8 3 ( c )  ( 1 )  ( B ) .

E. That the pet l t ion of

deficiency issued on January

DATED: Albany, New York

JAN 1B 19&f

Dasld Fabrics Corp. ls denied, and the not lces of

15, L982 are sustalned.

STATE TAX COMMISSION

PRESIDENT


