
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Arnold Constable Corp.

for Redeternination of a DefLclency or for Refund
of Corporatlon Franchlse Tax under ArtlcLe 9-A of
the Tax Law for the Fiscal Years Ended Ll3Ll74'
r l 3 L 1 7 6 ,  t l 3 r l 7 7  &  L l 3 L l 8 L .

In the Matter

No Name

of the Pet i t lon
o f

Stores ,  Inc . AFFIDAVIT OF MAILING

for Redetermlnation of a Deficlency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Flscal Years Ended Ll3L/76
through l /3L l80 .

In the Matter of the Petltl.on
o f

Setman Realty Corp.

for Redeterminatlon of a Deficiency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Fiscal Year Ended Ll3Ll76.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmlssion, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the within not ice of Declsion by certLf led
maLl upon Setman Realty Corp.,  the pet i t ioner ln the withln proceeding, bI
enclosing a true copy thereof Ln a securely sealed postpaid rtrapper addressed
as f ol-l-ows:

Setnan Realty Corp.
240 w.  40rh  Sr .
New York, NY 10018

and by depositlng same encLosed ln a postpald properJ-y addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.



that the
forth on

said addressee
said wrapper is

Ls the pet i t ioner
the last known address
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Affidavit of Maillng

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
29th d,ay of May, 1985.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Nay 29, 1985

Setman Realty Corp.
240 w. 40rh sr .
New York, NY 10018

Gentl-emen:

Please take not l .ce of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of revl.ew at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revlelt an
adverse decision by the State Tax Cornmission nay be instituted only under
Article 78 of the Clvil Practice Law and Rules, and must be comenced 1n the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t lce .

Inqulrles concerning the computation of tax due or refund allowed ln accordance
with this decl .s lon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Bullding /i9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petl t loner I  s Representattve
Wal-ter J. Lambert
Ernst & Whlnney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureauts Representat ive

c c :



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t ion
o f

Arnold Constable Corp.

for Redetermination of a Deficiency or for Refund
of Corporation Franchise Tax under Articl-e 9-A of
the Tax Law for the Flscal Years Ended Ll3I l74,
t l 3 r 1 7 6 ,  L / 3 1 1 7 7  &  r / 3 t l 8 L .

In the Matter of the Pet i t ion
o f

No Name Stores, Inc.

for Redeterminatlon of a Deflclency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Flscal Years Ended I l3Ll76
through L /3 I180.

AFFIDAVIT OF MAILING

In the Matter of the Pet i t lon
o f

Setman Realty Corp.

for Redeterminat ion of a Def ic iency or for Refund
of Corporatlon Franchlse Tax under Artlcle 9-A of
the Tax Law for the Fiscal-  Year Ended 1131176.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
29th d.ay of May, 1985, he served the wlthln notlce of Decision by certlfled
nai l -  upon No Name Stores, Inc.,  the pet i t ioner in the wlthin proceedlng, by
encJ-oslng a true copy thereof l.n a securel-y sealed postpaid rtrapper addressed
as fol lows:

No Name Stores, Inc.
240 w.  40rh  St .
New York, NY 10018

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal-
Servlce wlthin the State of New York.
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Affldavit of Maillng

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before me this
29 th  day  o f  May,  1985.

thorLzed to a ter oat s
pursuant to Tax Law sect ion 174

addressee ls the pet l t loner
rrrapper Ls the last known address

that the said
forth on said



S T A T E  O F  N E I ^ I  Y O R K
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llay 29, 1985

No Name Stores, Inc.
240 w.  40th St .
New York, NY 10018

Gentlemen:

PLease take not ice of the Declsion of the State Tax CommissLon enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant t,o section(s) 1090 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Commlssion may be lnstituted only under
Articl-e 78 of the CLvll- Practice Law and Rules, and must be corrmenced in the
Supreme Court of the State of New York, Albany Countlr wlthin 4 months fron the
date of this not lce.

Inquiries concerning the computation of tax due or refund allowed Ln accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lttlgatlon Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truLy yours'

STATE TN( COMMISSION

cc: Pet i t ionerts Representat lve
Walter J. Lambert
Ernst & Whinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxlng Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t l .on
o f

Arnold Constabl-e Corp.

for Redetermlnatl.on of a Deficiency or for Refund
of Corporatlon Franchise Tax under Article 9-A of
the Tax Law for the Fiscal Years Ended I l3Ll74,
L l3 r176 ,  L l3 r l t t  d  L l3 r /81 .

In the Matter of the Pet i t ion
o f

No Name Stores, Inc.

for Redetermlnation of a Deflclency or for Refund
of Corporatlon Franchlse Tax under Artl.cLe 9-A of
the Tax Law for the Flscal Years Ended Ll3Ll76
through L l3 I l80 .

AFFIDAVIT OF MAILING

In the Matter of the Pet i t ion
o f

Setman Realty Corp.

for Redetermlnatl-on of a Deflclency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Fiscal Year Ended Ll3I l76.

State of New York :
s g .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the withln not ice of Decision by cert i f l .ed
mall upon lJalter J. Lambert, the representative of the petitloners tn the
within proceedlng, by encl-osing a true copy thereof in a securely sealed
postpald rrrapper addressed as fol-lows:

Walter J.  Lambert
Ernst & Whinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unl.ted States Postal
Service withln the State of New York.
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Affidavit of Mailing

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on said wrapper ls the
last knonm address of the representat lve of the pet i t ioner.

Sworn to before ne thls
29 th  day  o f  May,  1985.

t o a
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Arnol-d Constable Corp.

for Redetermlnation of a Deficiency or for Refund
of Corporatlon Franchise Tax under Articl-e 9-A of
the Tax Law for the Fiscal Years Ended l l3 l l74'
r l 3 L / 7 6 ,  L l 3 r / 7 7  &  L / 3 L l 8 L .

In the Matter of the Petition
o f

No Name Stores, Inc.

for Redetermlnatlon of a Deflclency or for Refund
of Corporatlon Franchlse Tax under Article 9-A of
the Tax Law for the Fiscal Years Ended Ll3l l76
through L l3L l80 .

In the Matter of the Pet l t lon
o f

Setman Realty Corp.

for Redetermination of a Deflclency or for Refund
of Corporation Franchlse Tax under Articl-e 9-A of
the Tax Law for the Fiscal Year Ended I l3Ll76.

AFFIDAVIT OF MAILING

State of New York :

County of Albany :
ss .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the

29th day of t{ay, 1985, he served the rrithln notice of Decision by certified
rnal.J- upon Arnold Constable Corp., the petitloner ln the withln proceeding' bY

enclosl.ng a true copy thereof in a securely sealed postpaid r{TapPer addressed
as fol lows:

Arnol-d Constable Corp.
240 w.  40 th  S t .
New York, NY 10018

and by depositing same enclosed in a postpaid properl-y addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal

Service within the State of New York.
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Affidavlt of Maillng

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
29th day of May, 1985.

pursuant to Tax Law section L74

addressee is the pet i t ioner
rrrapper ls the last knowrr address

that the said
forth on sald

ister oaths



S T A T E  O F  N E W  Y O R K
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YIay 29, 1985

Arnold Constable Corp.
240 r I .  40th St .
New York, NY 10018

Gentlemen:

Please take not ice of the Decl.s ion of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedl.ng ln court to revielt an
adverse decLsion by the State Tax Conmlsslon may be lnstituted only under
Article 78 of the Civl1 Practlce Law and Rul-es, and must be commenced Ln the
Supreme Court of the St,ate of New York, Albany County, within 4 months from the
date of thls notLce.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with thls decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Buildlng if 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petl t loner '  s Representat ive
Walter J. Lambert
Ernst & Whinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureaurs RepresentatLve



STATE 0F NEhr YoRK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ARNOLD CONSTABLE CORP.

for Redeternination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Fiscal- Years
Ended January 31, L974, January 3L, L976,
January 31, L977 arrd January 31, 1980.

In the Matter of the Petltion :

o f 3

N0 NATIE STORES, rNC. :

for Redetermination of a Deficiency or for :
Refund of Corporation Franchise Tax under
Artlcle 9-A of the Tax Law for the Fiscal Years :
Ended January 31, 1976 through January 31, 1980.

:

DECISION

In the Matter of the Petition

of

SETMAN REALTY CORP.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
ArtLcle 9-A of the Tax Law for the Fiscal Year
Ended January 31, 1976.

Petitioner Arnold Constable Corp. , 240 West 40th Street, New York, New

York 10018, fiJ-ed a petition for redeternination of a deficiency or for refund

of corporatlon franchlse tax under Artlcl-e 9-A of the Tax Law for the flscal-

years ended January 31, 1974, January 31, L976, January 31, L977 and, January 31,

1980 (Fl1e Nos. 28098, 29272, 42086 arld 4456I).
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Petitioner No Name Stores, Inc., 240 West 40th Street, New York, New York

10018, fil-ed a petition for redeterminatl.on of a deficiency or for refund of

corporation franchise tax under Articl-e 9-A of the Tax Law for the fiscal years

ended January 31, 1976 through January 31, 1980 (Fi l -e Nos. 28099,28899,32495'

42087 and 45985).

Petitioner Setnan Real-ty Corp. , 240 West 40th Street, New York, New York

10018, fil-ed a petition for redeternlnation of a deficiency or for refund of

corporation franchise tax under ArtLcle 9-A of the Tax Law for the fiscal- year

ended January 31, 1976 (Fi l -e No. 28f00).

A fornal hearing was hel-d before Arthur Bray, Hearing Officer, at the

offices of the State Tax Conmission, Two llorl-d Trade Center, New York, New

York, on August 20, 1984 at 1:15 P.M., with al-1 br iefs to be subnit ted by

October 22, 1984. Petitioners appeared by Ernst & Wtrinney (Walter J. Lanbert,

C.P.A.).  The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin Levy, Esq.,

of counsel-) .

ISSUES

I. Whether the Audit DivisLon properl-y required

separate corporation franchise tax reports.

II. Whether the Audit DivisLon properly computed

subsldiary capltal-.

petitioners to fil-e

interest attrlbutabl-e to

III. lJhether the assessments issued to No Nane Stores, Inc. for the fLscal-

years ended January 31, L977 and. January 31, 1978 shoul-d be cancelLed on the

ground that the Audtt Division did not issue a Notlce of Deficlency pertainJ.ng

to said years.
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FINDINGS OF FACT

l. For the fiscal- years ended January 31, L974, Arnol-d Constable Corp.

("Arnold Constabl-e") flled a New York State franchLae tax report on a combined

basis r'rith Setnan Realty Corp. ("Setr4n") and 721 Fifth Avenue.Corporation

("Fifth Avenue"). For the fiscal- years ended January 31, L976 and January 31,

L977, Arnold ConstabLe fil-ed New York State franchise tax reports on a conbined

basis with No Nane Stores, Inc. ("No Name"), Setnan and Fifth Avenue. For the

fiscal- year ended January 31, 1980, Arnold Constable fil-ed a New York State

franchlse tax report on a conbined basis with No Nane.

2. During each of their respectLve perlods in issue, No Nane and Setnan

fil-ed New York State franchise tax reports in a manner consistent with satd

corporations having been incl-uded on ArnoLd Constable's combined franchise tax

report .

3. The Audit Division issued notices of deficiency to Arnold Constable as

follows:

Date Period Tax Asserted
Issued Ended to be Due Interest TotaI

4. The Audit DivLsLon issued notices of deficiency asserting deficLencl.es

corporation franchise tax to No Nane as follows:

L2 /2 /77
9 /27  /79

L2 /2 r / 79
slr0/83

Date
Issued

9/27 /79
r /8 /8L
s/ L0 /83

5. The Audit

due to No Nane

L /3 r /74
L l3L /76
L /31 /77
L /31 /BO

Perlod
Ended

$ L ,587 .00
8 ,913 .00
7 ,838 .00

68,  886.  00

Tax Asserted
to be Due

$  43s .61
2 ,611 .51
1 ,805 .16

27  ,506 .1 .8

Interest

$  2 ,63L .L4
L70 .19
263,L4

denands for

L/3L /76  $  8 ,980 .00
r /  3L /79  2 ,463.00
r /31 /80  6s9.00

Division issued notices and

as fol-lows:

$  2 ,022 .6L
LL,524.5L
9 ,643 .L6

96 ,392  .  l 8

Total

$11 ,611 . . 14
2 ,633 .L9

922.14

paynent of corporation



Date
Issued

Period
Ended

Tax
Assessed

Amount
Paid

Balance
Due

-4-

Interest Penal-ty Total

4 / 3 / 7 8  L / 3 r / 7 7  $ 1 , 0 6 7 . 6 0  $  6 7 . 2 9  $ 2 0 4 . 4 0  $ 1 , 3 3 9 . 2 9  $ 2 5 0 . 0 0  $ 1 , 0 8 9 . 2 9
8 / 3 0 / 7 9  L / 3 1 / 7 8  1 , 2 0 3 . 1 0  L 4 0 . 5 2  3 0 0 . 7 7  L , 6 4 4 . 3 9  - 0 -  1 , 6 6 4 . 3 9

6. 0n Septenber 27, 1979, the Audtt Division issued a Notice of Deficlency

to Setnan for the period ended January 31, 1976 asserting a deficiency of

corporation franchise tax in the amount of $943.00, plus interest of $276.29,

for a total-  amount of $1 ,2L9.29.

7. To the extent at issue herein, the Audit Division concl-uded that

Setnan shoul-d be el-ininated fron the combLned reports fll-ed by Arnold ConstabLe

because it was an inactive corporation. The Audit Division also determLned

that No Nane should be eLininated fron the conbined reports filed by Arnol-d

Constabl-e because pernisslon to fil-e such comblned report was never so,rght.l

B. As a resul-t of the foregoing, the tax on Arnold Constable, Setman and

No Nane was computed as if each entity fil-ed separately.

9. The Audit Division also reconputed the anount of interest attributable

to Arnold Constable's subsidiary capital. In perforning this conputation, the

Audit Division util-ized the average fair market value of the investnent in the

subsidiaries rather than the cost, because the Audit Division did not have

Lnfornation as to the cost of the subsLdiary capital. Followlng the hearLng'

Arnoi.d Constabl-e subnitted information with respect to the cost of said substdiary

capital- .

Fifth Avenue was also elininated fron combined reports fi1-ed by
Arnold Constabl-e because it was an Lnactive corporation. However, the
el-inination of Fifth Avenue fron the conbined report was not raised as
issue. Therefore, further discusslon of this adjustneat is consldered
unnecessary.
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10. At the outset of the periods in issue, Arnold Constabl-e !{as a corporation

which engaged in retail clothing sales. It al-so sol-d jewelry and notions.

11. Arnol-d Constable owned al-l- of the outstanding stock of severaS- corpora-

tLons whtch were real estate holding companies. To the extent addressed at the

hearlng, it was Arnol-d Constablers practice to conduct its retall operatl.ons

from stores owned bv its subsidiaries. Setman and Fifth Avenue were such

corporat ions.

L2. Setman was a real estate holding corporation which owned a store and

an adjoinlng parking l-ot in Manhasset, New York. The store was occupled by

Arnol-d Constabl-e. In or about 1971 and 1972, the store in Manhasset, New York

was closed and Setman sol-d the real estate. Thereafter, Setman ceased being an

active corporation.

13. In 1972, ArnoJ-d Constable changed the nature of its business and began

the operation of lromenrs specialty shops which sold principall-y slacks, Jeans

and blouses. At this time, Arnold Constabl-e stil l- operated the naln store

owned by Fifth Avenue.

L4. The inage which Arnold Constable conveyed was not consistent wl.th the

narket which Arnold Constabl"e sought to attract through the operation of its

womenfs specialty shops. Therefore, in ApriJ-, L975, Arnold Constable closed

the store owned by Fifth Avenue. Duri.ng the same month, Arnol-d Constable

establ-ished a new corporation, known as No Nane, and the operations of the new

woments specialty shops were transferred to it.

15. Fron the tine No Nane began to operate, all of its purchases were from

Arnold Constable. Further, after Arnol-d Constable's nain store was closed, all

of Arnol-d Constable's sal-es were to No Name.
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16. The officers of No Nane were also the officers of Arnol-d Constabl-e.

Arnol-d Constable did al-l- of the buying and warehousing for No Nane.

L7. I,lhen petitioners began receivlng the notices of deficiency, Arnold

Constable applied to the Audtt Divlsion for pernission to flle a conbined

report with, among other entities, No Name. On March 19, 1981r the Audit

Divislon granted Arnold Constable tentative pernission to flLe a conbined

franchise tax report with No Nane for the period ended January 31, 1981. The

pernissJ.on was granted subJect to final approval- when the franchlse tax report

for the period ended January 31, I9SL was examined.

CONCLUSIONS OF I,AW

A. That subdLvision 4 of section 211 of the Tax Law, in pertinent part'

provides:

"In the discret ion of the tax conmlssion, any taxpayer,  . . .substan-
tial-1-y all- the capital stock of whi-ch is ovmed or controlled either
directly or indLrectJ-y by one or rnore other corporations..., nay be
required or pernitted to nake a report on a combLned basis covering
any such other corporations and setting forth such lnfornation as the
tax conmission nay require; provided, however, ...that no combined
report covering any corporation not a taxpayer sha1l be required
unl-ess the tax commission deens such a report necessary, because of
intercompany transactions or sone agreenent, understandJ.ng, arrange-
ment or transaction referred to in subdivision five of this sectiont
in order properly to reflect the tax liability under this article."

B. That priot to L976, the Tax Commission provided, by regul-ation, that

in deternining whether the tax would be conputed on a comblned basls, J.t woul-d

consider various factors, lncluding the following:

(1) Whether the corporations were engaged in the seme ot related
llnes of busi.ness I

(2) Whether any of the corporations rrere Ln substance nerely depart-
nents of a unitary busLness conducted by the entire group;

(3) Whether the products of any of the corporationa were sold to or
used by any of the other corporations;
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(4) Whether any of the corporations performed services for, or loaned
noney to, or otherwise financed or assisted in the operations of any
of the other corporations;

(5) litrether there were other substantial intercompany transactions
among the const i tuent corporat ions. IFormer 20 NYCRR 5.28(b).  ]

C. That 20 NYCRR 6-2.3G), effectLve for taxabl-e years commencing on or

after January 1, L976, provides, in parts

"In deciding whether to pernit or require combined reports the
foJ-J-owing two (2) broad factors must be met:

(1) the corporations are in substance parts of a unitary busiaess
conducted by the entire group of corporatlons, and

(2) there are substantial- intercorporate transactl.ons among the
corporations. "

D. That since Setnan was inactive during the periods ended January 31,

1974, January 31, 1976 and January 31, L977, it is clear that Setnan was not a

part of a unitary business and that neither the requirements of 20 NYCRR

5.28(b) nor 20 NYCRR 6-2.3(a) were sat isf ied. Accordingly,  the Audit  Divis ion

properly concluded that Arnold ConstabLe and Setnan LnproperLy fiJ-ed a combLned

report for the periods ended January 31, L974, January 31, 1976 and January 31,

L 9 7 7 .

E. That Arnol-d Constable and No Nane substantially fulftLl-ed the criterLa

set forth in regul-ations which were effective for taxable years conneaciag

prior to January l, 1976 for the report fil-ed for the period ended January 31,

L976. The corporations rrere engaged in related lines of busl.ness, they were

parts of a unitary business, the officers of both corporatLons were the same,

Arnold Constable perforned purchasing and warehouse functions for No Nane, and

there were substantLal- Lntercompany transactions between Arnold Constable and

No Nane. Thus, upon considering a1-1- of the facts and circunstances presented,

pernitting a conbined reporting between Arnold Constabl-e and No Nane wl1l-
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fu1fi1l the statutory purpose of avoiding a distortion of and realistically

presenting true Lncome (see Matter of Col-eco Industries

income

Inc .  v . State Tqr tqnn.,

9 2  A , . D . 2 d  1 0 0 8 ,  1 0 0 9 ,  a f f  ' d .  9 5  N . Y . 2 d  9 9 4 ) .

F. That regulations of the State Tax Conmission adopted during the

periods at issue herein provides, in part:

" . . .A taxpayer nust make a wri t ten request for permission to f l1e a
conbined report. The request nust be received by the Tax Comnisslon
not later than thirty (30) days after the cl-ose of its taxable
year. . ." .  (20 NYCRR 6'2.4G), ef fect ive for al , l -  taxable years
beginning on or after January 1, L976.)

G. That the Audit Division properly recomputed Arnol-d Constable's and No

Name's franchise tax l-iabiLities on a separate basls for the taxable years

after January 1, 1976. The reguLatLon presently in effect expressl-y requires

that taxpayers request and obtain pernission prior to fiJ-ing on a conbined

basis. Petitioners Arnol-d Constable and No Nane failed to folLow the prescribed

procedure. It is noted that fil-ing on a combined basis is not considered a

request to f i l -e a comblned report  (Matter of  Barney Sanpson Co.,  Ltd.,  et  a1.,

State Tax Connission, October 7, 1983).

H. That since information has been subnitted with respect to the cost of

Arnold Constablers investnent in its subsLdiaries, the Audit Division is

directed to recompute the amount of interest lndirectLy attributabl-e to subsidiary

capltal in the proportion that the investments in and advances to subsidLarles

bear to total  assets (see general-Ly, Matter of  .Sussex Ha11, Inc.,  State Tax

Connission, June 5, f981).

I. That 20 IfYCRR 8-f.3(a) authorizes the issuance of an assessnent in the

situation in which a taxpayer computes its tax on the basis of a conbined

report without obtaining pernission of the Tax Conmission. Accordingly, it was
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permissible for the Audit Division to issue notices and denands to No Nane for

the fiscal years ended January 31, L977 and January 31, L978.

J. That since no evidence or argument was presented wl.th respect to the

penal-ties asserted, the issues are deened waived.

K. That the petitions of Arnold Constabl-e Corporation and No Name Stores,

Inc. are granted onJ-y to the extent of Conclusions of Law "8" and "H" and the

Audit Division is directed to nodtfy the notices of deficiency accordingl-y; the

petitions are in al-1 other respects denied and, except as noted in Conclusions

of Law "8" and "H", the notices of deficiency are dustained.

DATED: Albany, New York

MAY 2I 1985
STATE TAX COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

t{ay 29, 1985

setman Real-ty Corp.
240 W. 40rh St .
New York, NY 10018

Gentlemen:

Please take not lce of the Decislon of the State Tax Cornmlssion enclosed
herewlth.

You have now exhausted your rtght of review at the admlnistrative l-evel.
Pursuant to section(s) 1090 of the Tax Law, a proceedlng in court to revfelr an
adverse decislon by the State Tax Commlssion may be instituted onLy under
ArticLe 78 of the Clvll PractLce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Al-bany Countyr wlthln 4 months from the
date of this not lce.

Inqulries concerning the conputation of tax due or refund al-lowed ln accordance
wlth this decision may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltigation Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petl t ioner I  s Representat ive
t'Ial-ter J. Lambert
Ernst & Whinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxlng Bureauf s Representative

c c :



STATE OF NEW YORK

STATE TN( COMI'{ISSION

In the Matter of the Petltion

o f

ARNOLD CONSTABLE CORP.

for Redeteralaatlon of a Defl.ciency or for
Refund of CorporatLon FranchLse Tax under
Articl-e 9-A of the Tax Law for the FLscal Years
Ended January 31, 1974, January 31, L976,
January 31, 1977 and January 31, 1980.

In the Matter the Petition

NO NAI'{E STORES, INC. :

for Redeternination of a Deficiency or for :
Refund of CorporatLon Franchise Tax under
Artl.cl-e 9-A of the Tax Ldw for the Fiscal Years :
Eoded January 31, 1976 through Jaauary 31, 1980.

:

In the llatter of the PetltLon

of

SET}'AN REAITY CORP.

for Redeternination of a Deficiency or for
Refund of Corporation Franchise Tax under
ArtLcl-e 9-A of the Tax Law for the Fiscal- Yeat
Ended January 31, L976.

Petltioner Arnold Constable Corp., 240 West

York 10018, ftJ-ed a petition for redeterninatton

of corporation franchise tax under Articl-e 9-A of

DECTSION

40th Street, New York, New

of a deflciency or for refund

the Tax Law for the fiscal

of

of

years ended January 31, L974, January 31, L976, January 31, L977 and' January 31,

1980 (F iLe  Nos.  28098,  29272,  42086 and 44561) .
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Petitioner No Nane Stores, Inc.; 240 l,fest 40th Street, New York, New York

10018, filed a petition for redetermLnation of a deficiency or for refund of

corporatLon franchise tax under ArtLcle 9-A of the Tax Law for the fLscal years

eaded January 31, 1976 through January 31, 1980 (Fl le Nos. 28099,28899' 32495,

42087 and 45985).

Petitioaer Setman Realty Corp. , 240 West 40th Street, New York, New York

100L8, flled a petitlon for redeternination of a deficlency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the fiscal year

ended January 31, 1976 (ft1e No. 28i00).

A fornal hearLng was held before Arthur Bray, Hearing 0fficer, at the

offices of the State Tax Comnisston, Two World Trade Center, New York, New

York,  onAugust  20r .L984 at .1 :15 P.M. ,  wi th  a1l  br le fs  to  be subnl t ted by

October 22, I9g4. PetitLoners appeared by Ernst & I{hinney (t{a1ter i. Lanbert,

C.P.A.). Ihe Audlt Divlsion appeared by John P. Dugan, Esq. (trwtn Levy, Esq.,

of counsel).

ISSUES

I. Wtrether the Audlt Division properJ-y requlred petltiouers to file

separate corporation franchise tax reports.

II. Whether the Audit Divlsion properly conputed interest attributabLe to

subsidiary capital.

III. l{hether the assessments Lssued to No Nane Stores, Ioc. for the fiscal-

years ended January 31, L977 and January 31, 1978 should be cancel-led on the

ground that the Audtt Divislon did not tssue a Notice of Defictency pertalning

to said years.
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FINDINGS OF FACT

1. For the fiscal years ended January 31, 1974, Arnol-d Constabl-e Corp.

("Arnold Constabl-e") filed a New York State franchlse tax report on a conbl.aed

baeLs with Setnaa Realty Corp. ("Setnan") and 721 Fifth Avenue Corporatlon

("fifth Avenue"). For the fiscal- years ended January 31, 1976 and January 31,

L977, Arnold Constabl-e filed New York State franchise tax reports on a conbLned

basis wLth No Name Stores, Ine. ("No Name"), Setnan and Fifth Avenue. For the

flscal year ended January 31, 1980, Arnold Constable fil-ed a New York State

franchlse tax report on a conblned basis with No Nane.

Z. Durlng each of their respective perLods in issue, No Narne and Setnan

fil-ed New York State franchise tax reports in a Banner conslstent with said

corporations having been Lncluded on Arnold Constable's comblned franchl.se tax

rep6rt .

3. The Audit Dlvislon issued notLces of deflcteacy to Arnol-d Constable as

foLl-ows:

Date Tax Asserted
to be Due InterestIssued Ended TotaL

4. Ttre Audit Divislon

of corporation franchise tax

$  435 .6 r
2 ,61  1  . 51
1 ,805 .  16

27  r506 .18

$  2 ,63L .L4
r70 .L9
263.L4

and denands for

$  2 ,022 .6L
I  I  , 524 .51
9 ,  643 .  l 6

96 ,392 .  18

$11 ,611 .14
2 ,633 . t 9

922.L4

paynent of corporatlon

L2 /2 /77
9 /27179

12 /21179
s /  L0  /83

Date
Issued

L /3L /74
t  /  3L /76
t  l3L /77
t /31 /80

Perl.od
Ended

$ 1 ,587 .00
I ,913 .00
7, 838. 00

68 ,886 .00

issued not ices

to No Name as

Tax Asserted
to be Due

of deflclency assertLng defLciencl.es

foll-ows:

Interest Total

9/27 /79  r /3L /76  $  8 ,980.00
L/8 /8r  r /3L /79  2 ,463.00
s /10 /s3  L /3 r /80  6s9 .00

5. The Audit DivisLon issued notices

tax due to No Name as foLlows:
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Date Perlod Tax
Issued Ended Assessed Interest Penalty Total

4 /3 /78  L /3L /77  $1 ,067 .60  $  67 .29  $204 .40  $1 ,339 .29
8 /30 /79  L /3L /78  1 ,203 .10  140 .52  300 ,77  L ,644 .39

Amount
Paid

BaLance
Due

9250 .00  $1 ,089 .29
-0-  L,664.39

6. 0n Septenbet 27r 1979, the Audlt DLvisLon issued a Notice of Defl.clency

to Setnar for the perLod ended January 31, 1976 asserting a deficlency of

corporation franchise tax in the anouat of $943.00, plus lnterest of $276.29,

fo r  a  to taL  amount  o f  $1 ,2L9.29 .

7. To the extent at issue herein, the Audit Divlsion concluded that

Setnan shouLd be elLnl.nated fron the conblned reports filed by Arnold ConstabLe

because Lt was an Lnactive corporation. The Audit Dlvision also determined

that No Nane shoul-d be el-LnLnated fron the conblned reports filed by Arnold

Constable because pernission to file such combined report $ras never 
"ooght.l

8. As a result of the foregoing, the tax on Arnol-d Constable, Setman and

No Name was computed as if each entlty flLed separately.

9. The Audlt Dlvislon al-so reconputed the amount of Lnterest attributabLe

to Arnold Constable's subsl.dJ.ary capital-. In perfornlng this conputation, the

Audit Division utlllzed the average fair market value of the Lnvestnent in the

subsidiaries rather than the cost, because the Audlt Division did not have

information as to the cost of the subsl.diary capital. Following the hearing,

Arnold Constable subnitted infornation with respect to the cost of said substdiary

capltal .

Fifth Avenue was also elininated fron combtned reports fiJ-ed by
Arnold Constable because it was an inactive corporation. However, the
elininatton of Fifth Avenue fron the conbined report was not raLsed as
isgue. Therefore, further discussion of this adjustnent is eonsidered
unnecessary.
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10. At the outset of the perJ.ods in lssue, Arnold Constable was a corporatioo

which engaged in retail cJ-othing sales. It also sold jewelry and notions.

1.1. Arnold Constable owned alL of the outstandLng stock of several corpora-

tions which were real estate holdlng companles. To the extent addressed at the

hearlng, Lt was Arnold Constable's practLce to conduct its retaLl operatl.ons

fron stores owned by its subsLdLarLes. Setman and Fifth Avenue were such

corporat ions.

L2, Setnan r'ras a real estate holdlng corporation which owned a store and

an adJoining parking lot in Manhasset, New York. The Btore lras occupied by

Arnold Constable. In or about 1971 and L972, the store in Manhasset, New York

was closed and.Setnan sold the real estate. Thereafter, Setnan ceased belng an

'"tt;:.":::;;;l 

*""ru consrable changed rhe narure or its business and began

the operation of wonen's specialty ehops which sold prlnclpally sLacks, jeans

and blouses. At thls time, Arnold Coastable stt1l operated the nain store

owned by Fifth Avenue.

L4. The inage whlch Arnol-d Constable conveyed was not consistent wlth the

market which Arnold Constable sought to attract through the operation of its

women's special ty shops. Therefore, in Apri l ,  L975, Arnol-d Constable closed

the store owned by Fifth Avenue. During the same month, Arnold Constable

established a new corporation, known as No Name, and the operations of the new

women's specialty shops lrere transferred to it.

f5. Fron the tine No Nane began to operate, all of its purchases were from

Arnol-d Constable. Further, after Arnold Constablefs maLn store was closed, all-

of Arnold Constabl-e's sal-es were to No Nane.
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16. The officers of No Nane were also the offtcers of Arnold ConstabLe.

ArnoLd Constable did alL of the buying and warehousing for No Name.

L7. Wtren petitloners began recelving the notLces of deficiency, Arnold

Constable applied to the Audtt DivisLon for pernisslon to flLe a conbined

report wLth, among other entitl.es, No Nane. 0n March 19, 1981r the Audtt

DivLsion granted Arnold Constable tentatlve pernl.ssion to flle a conbLned

franchise tax report wlth No Name for the period ended January 31, 1981. The

pernission was granted subject to final approval- when the franchise tax rePort

for the period ended January 31, 1981 was exanined.

CONCLUSIONS OF I.AI{

A. That subdivision 4 of sectlon 211 of the Tax Law, in pertinent part'

provides:

"In the dlscretlon of the tax conmlssion, any taxpayer, ...substan-
ttalJ-y al-l- the capltal stock of which is owued or control-led either
dlrect ly or indirect ly by one or nore other corporat ions.. . ,  nay be
required or pernJ.tted to make a report on a conblned basis coverlng
any such other corporations aad settl.ng forth such information as the
tax commission nay require; provided, however, ...that no conbl'ned
report covering aay corporation not a taxPayer sha11 be requl'red
unless the tax commission deems such a report necessary, because of
l.ntercompany transactlons or sone agreement, understaadingr arrange-
ment or transaction referred to in subdivision five of this section,
Ln order properly to reflect the tax Liabillty under this article."

B. That priox to 1,976, the Tax Commission provided, by regulatton, that

in deternining whether the tax would be computed on a combined basis, Lt would

consider various factors, including the foJ-lowing:

(1) Whether the corporations were engaged in the same or related
lines of buslness;

(2) t' l?rether any of the corporations were in substance nereLy depart-
ments of a unitary business conducted by the entLre group;

(3) Wtrether the products of any of the corporatlons wete sold to or
used by any of the other corporatlons;
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(4) Wtrether any of the corporations performed services for, or loaned
money to, or otherwlse financed or assisted Ln the operations of any
of the other eorporations;

(5) I{trether there were other subetantial intercompany transactions
anong the const i tuent corporat lons. IForoer 20 NYCRR 5.28(b). ]

C. that 20 I{YCRR 6-2.3G), effectlve for taxable years conrmencl.ng on or

after January 1, 1976, provides, in part :

"Ia declding whether to pernit or require conbLned reports the
foi-J-owing two (2) broad factors must be met:

(f) the corporations are Ln substance parts of a unitary business
conducted by the entire group of corporations, and

(2) there are substantial lntercorporate transactions anong the
corporatiorrs. "

D. That sioce Setman was Lnactive durlng the periods ended Janr:ary 31,

Lg74, Janrary.3l ,  1976 and January.3l ,  Lg77, i t  is c lear that Setnan was

part of a unitary business and that neithet the requirements of 20 NYCRR

5.28(b) nor 20 NYCRR 6-2.3G) were satLsfied. AccordLngly, the Audtt DLvision

properly concluded that Arnol-d ConstabLe and Setnan inproperly filed a conbl.ned

report for the periods ended January 31, L974, January 31, 1976 and January 31,

1 9 7 7 .

E. That Arnold Constable and No Name substantial-j-y fulfil-led the criteria

set forth in regulations which were effectl.ve for taxable years commenclng

prior to January l, L976 for the report filed for the period ended January 31,

1976. The corporatLons rrere engaged in related llnes of business, they were

parts of a unLtary business, the officers of both corporatloas were the sane,

ArnoLd Constable perforned purchasing and warehouse functions for No Nane, and

there were substantiaL Lnterconpany transactl.ons between Arnold Constable and

No Nane. Thus, upon considering all of the facts and circumstances presented,

pernitting a conbined reporting between Arnold Constable and No Nane will-
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fulft1l the statutory purpose of avoldlng a dlstort ion of Lncome and realistl.calJ.y

presenting true income (see Matter of Coleco Industrie6 Inc.  v .  State Tax Comrn.

9 2  A . D . 2 d  1 0 0 8 ,  1 0 0 9 ,  a f f  ' d .  9 5  N . Y . 2 d  9 9 4 ) .

F. That regulations of the State Tax ConnissLon adopted during the

perlods at Lssue herein provl.des, in part:

"...A taxpayer nust nake a written request for pernission to fll-e a
conbined report. The request nust be recelved by the Tax Conmisslon
not l-ater than thirty (30) days after the cLose of its taxable

, year. . ." .  (20 NYCRR 6-2.4G), ef fect l .ve for al- l -  taxable years
beginning on or after January 1, J,976.)

G. That the Audit Division properly reconputed Arnold Constablere and No

Nane's franchise tax ltabllitles on a separate basLs for the taxable years

after January 1, 1976. The reguLation presently Ln effect expressly reguires

that taxpayers request and obtaia pernission prlor to fll lng on a conblned

basis. Petitloners ArnoLd Constable and No Nane falled to fol1ow the prescribed

procedure. It is noted that fil lng on a conbined basis is aot consl.dered a

request to f i le a combined report  (Matter of  Barney Sanpson 9o.,  Ltd.,  et  a1.,

State Tax ComnLssl.on, October 7, 1983).

H. That since informatl.on has been submitted with respect to the cost of

Arnold Constablers investnent in its subsldl.arles, the Audit Division is

dinected to recompute the amount of interest indl.rectLy attributabLe to subsidLary

capital- in the proportl.on that the iovestments in and advances to subsLdLaries

bear to total-  assets (see general ly,  Matter of  Sussex Ha1l,  Inc.,  State Tax

Comml.ssLon, June 5, 1981).

I .  That 20 NYCRR 8-1.3(a) authorizes the

sLtuation in which a taxpayer conputes l-ts tax

report without obtaining permissLon of the Tax

Lssuance of an assessment ln the

on the basls of a cornblned

Connissioa. AccordingJ-yr lt was
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pernissible for the Audit DLvLsion to lssue notices and denands to No Nane for

the fiscal years ended January 31, L977 and January 31, L978.

J. That slace no evidence or argunent lras presented with respect to the

peaal-ties asserted, the issues are deemed waived.

K. That the petl.tions of Arnold Constable Corporatloo and No Name Stores,

Inc. are granted only to the extent of Conclusions of Law "E" aad "H" and the

Audlt Dlvl.sion is directed to nodify the notLces of deflciency accordlngly; the

petJ.tions are in all other respects denied and, except as noted Ln Concluslons

of Law "E" and "H", the notices of deflciency are sustalned.

DATED: Albany, New York

MAY 2 e 1985
STATE TAJ( COMMISSION

(Ju$l'--




