
STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the PetLt ion
of

Arlcwin Industries, Inc.

for Redeterminatlon of a Deficiency or Revlsion
of a Determination or Refund of Corporation
Franchlse Tax under Article 94 of the Tax Law for
the Fiscal-  Year Ended 4/30178.

AFFIDAVIT OF.MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and says that he Ls an employee
of the State Tax ConnissLon, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the within not ice of DecLsion by cert i f ied
mai l  upon Arkwin Industr ies, Inc.r  the pet l t ioner in the within proceedlng,
by encloslng a true copy thereof in a securely sealed postpaid wrapper
addressed as fol l -ows:

Arlcruln Industries , Inc.
686 Main St.
Westbury, NY 11590

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the UnLted States Postal
Service rilLthin the State of New York.

That deponent further
hereln and that the address
of  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1985.

says that the saLd addressee ls the petltioner
set forth on sal.d wrapper ls the last known address

er oat
seet ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
o f

Arlcwin Industries, Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Corporation
Franchise Tax under Arttcle 9A of the Tax Law for
the Flscal Year Ended 4/3O/78.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parehuck, being dul-y sworn, deposes and says that he ls an empJ.oyee
of the State Tax Commission, that he ls over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the withln not ice of Declslon by cert i f ied
nall upon Davld R. Safer, the representatlve of the petitloner ln the wlthLn
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as folLows:

David R. Safer
Grubin, Safer & Turner
19 Rector Street
New York, NY 10006

and by depositl-ng same encl-osed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltioner herein and that the address set forth on sald wraPper ls the
last known address of the representative of the Petitioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1985.

s te r  oa
aect lon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  T 2 2 2 7

Apr l1  15 ,  1985

Arkruin Industrles, Inc.
686 Main St.
Westbury, NY 11590

Gentlemen:

Please take notice of the Decision of the State Tax CormrLssion enclosed
herewith.

You have now exhausted your right of review at the adninistratlve leveL.
Pursuant to section(s) 1090 of the Tax Law, a proceedlng in court to revlelil an
adverse decision by the State Tax Connission may be instituted onl-y under
Article 78 of the Clvll Practice Law and Rules, and must be comtenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund al-l-owed in accordance
with this decision mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unlt
Building /19, State Canpus
A1-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Davld R. Safer
Grubln, Safer & Turner
19 Rector  S t ree t
New York, NY 10006
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ARKWIN INDUSTRIES, INC. . DECISION

for Redeterminat ion of a Def ic lency or for !
Refund of Corporat ion Franchise Tax under
Art icLe 9A of the Tax Law for.Fiscal Year Ended :
Apr l l  30 ,  L978.

Pet l t ioner,  Arkwin Industr ies, Inc.,  686 Main Street,  Westbury, New York

I1590,  f l1ed  a  pe t i t lon  fo r  redetermlnat ion  o f  a  de f lc iency  or  fo r  re fund o f

corporat ion franchlse tax under Art ic le 9A of the Tax Law for the f iscal  year

ended Apr i l  30 ,  Lg78 (F l le  No.  35882) .

A fornal hearing was held before Arthur Brayr Hearlng Off icer,  at  the

off lces of the State Tax Commission, f t lo World Trade Center,  New York, New York

on October  3 l '  1984 a t  10 :45  A.M.  Pet i t ioner  appeared by  Grub in ,  Safer  &

Turner (David R. Safer,  Esq.,  of  counsel) .  The Audit  Dlvls lon appeared by

John P.  Dugan,  Esq.  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

l. Ihether the Audit  Divis ion properl-y determlned that pet i t lonerrs busLness

al locat ion percentage sras one hundred percent on the basis that pet l t loner did

not maintain a regular place of business outsLde of New York State for the

f lsca l  year  ended Apr i l  30 ,  1978.

FINDINGS OF FACT

1. Pet i t ioner,  Arkwin Industr ies, Inc. ("Arknin"),  f i led a New York

Corporatton Franchlse Tax Report  for the f lscal  year ended Apri l  30, L978. On

thls report ,  pet i t loner clained that l t  was ent l t led to a business al locat lon
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percentage of 57.65 percent on the ground that i t  malntainei l  a regular place of

business outside New York.

2. On Decenber 2L, 1981 the Audit  Divis lon lssued a Not ice of Def lc iency

to peclt ioner assert ing a def ic iency of corporat lon fr 'anchise tax for the

f isca l  year  ended Apr i l  30 ,  l97B in  the  amount  o f  $4 ,664.50  pJ .us  ln te ree t  o f

$ L r 4 g l ' 9 6  f o r  a  t o t a l  o f  $ 6 r L 6 2 . 4 6 .  T h e  N o t l c e  w a s  i s s u e d  t o  p e t l t i o n e r  o n  t h e

grounds that pet l t ioner did not maintain a regular place of buslness outslde of

New York State and conseguent ly could not al- locate i ts income wlthin and

wi thout ,  the  Sta te .

3. During the period in issue, pet i t loner was an engineering f i rn which

created high technology designs for the aerospace and courputer Lndustr ies. I t

also planned to become act ive ln designing for the nuclear power industry.

4. Pet i t ioner did not have a product l ine. Ratherr pet i t , loner soughE out

customers in need of a part icular i tern afrd then designed an l tem to sat l .sfy

that need at l - ts englneering faci l i ty in Westbury, New York. In addlt ion,

po ten t ia l  cus tomers  wou ld  learn  o f  pe t l t ioner  by  l t s  reputa t ion  and ask  pe t l t loner
t

to bid on contracts.  There hrere approximately f ive f i rms in the United States

which penforned simi lar funct lons for their  customers.

5. During I976, there hrere several  factors which inf l"uenced pet i t lonerts

concluslon that establ ishing an off ice in.Tennessee was warranted. One factor

was that,  pet l t loner \ i ras chosen to perform the deslgn and subsequent,  manufactur lng

of  a  conrputer  ac t l va to r  fo r  Sper ry  Un lvac  wh lch  was loca ted  ln  the  Br l .e to l ,

Tennessee area. A second factor was that Union Carblde, whlch was located ln

Oakridge, Tenne€see had approached pet l t loner to Etart  designlng speclal  valves

which could operate in the environment of a uranium reactor.  Third, the

Tennessee Val ley Authori ty had been consldering developing a nuclear plant and
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had started contactLng courpanles wlth technlcal  expert ise ln ant ic lpat lon of

hlr tng then. 
'Another 

factor vras that a company known as AVCO, located ln

Nashvl l le,  Terhessee, had asked pet i t ioner to perform design services for then.

In addlt lon'  pet i t ioner had begun to develop contacts wlth a Tennessee f i rm

known as Atnold Engineerlng and Development Corporat ion. Last ly,  petLt ioner

was perfornlng under a contract with GeneraL Dynamics with respect to the F-16

aircraf, t  and Tennessee was readi ly accesslble to General  Dynamicsr main off ices

in  S t .  Lou ls ,  M issour j . .

6. During L976, petitioner had an employee named l,lonroe Taylor, a Tennesse

resident who owned a home in Bluff  Clty,  Tennessee. Mr. Taylor was a sales

engineer and handled service, sales and repalrs of products for pet i t ioner.

Mr .  Tay lo r  a lso  was pe t i t ioner rs  representa t ive  fo r  un ion  carb ide .

7. Pet i t ionerrs Board of Dlrectors decided that of  the avat lable al terna-

t i ves ,  Mr .  Tay lo r rs  home was the  bes t  loca t ion  fo r  es tab l i sh i -ng  an  o f f i ce .

Pet l t ioner  reached th is  conc lus ion  because:  i t  needed fac i l i t i es  fo r  s to r lng

hardware and test equipment;  Mr. TayJ-orrs home was located near Bristol ,

thereby providing access to potent ial  customers; and Mr. Taylor was wl l l ing to

make changes in his horne so that an off ice could be constructed with a separate

ent rance.  An add i t lona l  fac to r  was  tha t  a  subs tan t ia l  por t ion  o f  pe t i t ioner fg

work was of a secret nature and therefore pet i t loner did not seek publ lc

exposure. Accordingly,  rent ing an off ice in an employeers home, which was

somewhat remote' '  htas more advantageous than the rental  of  space in an off l -ce

bu1 ld ing .

8. On NoveurbeE lr  1976, pet i - t ioner entered into a lease with Mr, Ta| ldr

to rent an off lce ln his home for the period commencing Novenber I ,  1976 and

e n d i n g  O c t o b e r  3 1 ,  L g 7 7 .  T h e  l e a s e  p r o v i d e d  t h a t  l t ' 1 . . . s h a l l  b e  r e n e w e d
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au tomat ica l - l y  un less  cance l led  1n  wr i t lng  by  30  days  wr i t ten  no t lce . . . r r .  The

lease was not cancel led ei ther pr lor to or dur ing the period in issue.

g. In conjunct ion with the establ ishurent of the off ice in Tennessee,

Pett t loner shipped manualsr gauges, test ing equipment,  valves and assemblies to

Mr. Taylor.  Pet i tLoner treated the i tems sent to Mr. Taylor as an expense ln

the period they were shipped to Tennessee. Accordingly,  upon shlpment,  they

nere  no t  inc luded on  peEi t loner ts  ba lance sheet )

10. On or about October 14, Lg76, pet i t ioner was granted a cert i f lcate of

authorl-ty to conduct business in the State of Tennessee. At or about the same

tlme, the United States Corporat lon Company was deslgnated by pet i t ioner as

registered agent in Tennessee for the receipt of  process on behal- f  of  pet l t loner.

11. On or about January 27, L977 pet| t loner f i led a Sales and Use Tax

Cert l f icate of Registrat ion with the Departmenr of Revenue of the State of

Tennessee

12. Pet i t loner f i led a Tenessee Franchise and Exclse Foreign Tax Return

for the perlod November 1, 1976 through October 3I,  Lg77 and for the per! .od

November l ,  L977 through Aprl l  30, L978. Pet l t ioner computed i ts franchise tax

J- iabi l i ty on the basis of doing business in the State of Tennessee and elsewhere.

13 .  A l though pe t l t ioner ts  le t te rhead d ld  no t  d lsc lose  a  Tennessee o f f i ce ,

l l r .  Taylorts buslness card showed both the naln off ice address and telephone

number and the Tennessee address and telephone number. I t  was Mr. Taylorrs

responslbiJ- i ty to vis i t  customers and inform thern that he was aval lable at

Pet l t ioner rs  Tenessee o f f i ce .  On occas lon ,  pe t i t loner rs  cus tomers  wou ld  v ls i t

pe t i t loner rs  o f f i ce  ln  Mr .  Tay lo r ts  home.
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L4.  Pet l t loner  was not  l ls ted in  a t ,e lephone d i rectory in  Tennessee.

However,  pet i t ioner  determined that  a te lephone l is t lng was not  needed f ,or  the

business

15. Petitioner did not maintain a finished goods inventory becauee. everythlng

was made to order.  Therefore, as soon as an i tem was completed, l t  was Eent to

the customer. Pet i t lonerrs i -nventory does contain work- in-process. However,

this inventory was not stored in Tennessee.

CONCLUSIONS OF LAW

A. That sect ion 210.3(a)( )  of  the Tax Law, pr ior to l ts amendment

effectLve for taxable years beginntng after January l ,  1978, provided, ln part :

" . . , tha t  i f  the  taxpayer  does  no t  have a  regu la r  p lace  o f
business outside the state other than a statutory off lce,
the business al l -ocat ion percentage shal l  be one hundred per
c e n t ;  I t

B.  That  20  NYCRR 4- '2 .2 (b)  p rov ides ,  ln  par r :

"A regular plaee of business is any bona f lde off ice (other
than a statutory of f ice),  factory, wff ioFor other space
whlch ls regularJ.y used by the taxpayer ln carrying on i ts
bus tness .  .  .  t t .

C. ThaE the factors usual ly considered Ln deternining whethep a taxpayer

has a regular place of business outsLde of New York State are whether the

caxpaye.r had ful,l-time employees ln the ot,her state, whether the taxpayer had

an off ice ln thr j  other state, whether the taxpayer paid taxes to the other

st 'ater and whether the taxpayer was l icensed to do business in the other 6tate

(see l la t te r  o f  Psycho log ica l  Corp .  v .  Tax  Conrn .  o f  the  Sta te  o f  N.Y. ,  99  A.D.2d

905 ,  906 ) .

D. That  in  v iew of  the fact  that  each of  the factors set  for th above hae

been sat is f ied i t  ls  found that  the of f lce mainta lned by pet i t ioner  in  Tennessee

con6t i tuted a bona f lde off ice which was regular ly used by pet i t loner ln
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carrying out lts business withln the meaning of 20 NYCRR

the Audit DLvision erred in concludlng that petitionerts

allocation percentage was one hundred percent.

E. That the pet i t lon of Arkrsln Industr iesr Inc. ls

of Def ic lency issued December 2I,  1981 ls cancel led.

4-2 ,2(b) .  Accord ing ly ,

New York business

granted and the Notice

STATE TN( COMMISSIONDATED: Albany, New York

APR 15 1985


