
STATE OF NETiI YORK

STATE TN( COMMISSION

In the Matter of the Petition
of

Turnpike Tobacco Stores, Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Fiecal Year Ended 6/30/79.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
9th day of November, 1984.

AIT'IDAVIT OF }IAIf,ING

that the said addressee is the petitioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of ^Albany l

David Parchuck, being duly sworn, deposes and says that he is an eryloyee
of the State Tax Comission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Turnpike Tobacco Stores, Inc., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rrtrapper addressed as follows:

Turnpike Tobacco Stores, Inc.
f7 l  E .  Indus t ry  Cour t ,  P .0 .  Box  291
Deer Park, NY 1L729

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusi.ve care and custody of the United $tates Postal
Service within the State of New York.

to ister oaths
Law section 174



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Hatter of the petition
o f

Turnpike Tobacco Stores, Inc.

for Redetermination of a Deficiency or Revisioa
of a Deternination or Refund of Corporation
Franchise Tax uader Article 9A of the Tax f,aw for
the Fiscal Year Ended 6/3A/79.

AFTIDAVIT OF I{AITII{G

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Charles J. Rappaport, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Charles J. Rappaport
Gandin, Schotsky & Rappaport
425 Brqad Hollow Rd.
Melvi l le,  NY L1747

and by depositing
post off ice under
Service within the

Tbat deponent
of the petitioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and cusfody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the

of the representative of the petitioner.

Sworn to before me this
9th day of November, 1984.

r ized to
rsuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

ilovember 9, 1984

Turnpike Tobacco $tores, fnc.
171 E.  fndustry  Cour t ,  P.0.  Box 291
Deer Park, NY 11729

Gentlemen:

Please take notice of the Decision of the State fax Comission enclosed
herewith.

You havc now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) f090 of the Tax Law, a proceeding in court to review as
adverse decisioq by the State Tax Cornnissioo nay be lustituted only under
Article 78 of the Civit Fractice f,aw and Rules, and muot be comeuced in the
Supreme Court of the State of New York, Albany County, within 4 nonthe from the
date of this notice.

Inquiries concerning the conputation of tax due or refuad allowed in accordaoce
t{'ith this decieion may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building lf9, State €ampus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COI{IfiSSION

Petitioner' s Represetrtative
Charl-es J. Rappaport
Gandin, Schotsky & Rappaport
425 Broad tr{ollow Rd.
Me1vi} le, NY 11747
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

TURNPIKE TOBACCO STORES, INC. :

for Redetermlnation of a Deflclency or for :
Refund of Franchise Tax on Buslness Corporatlons
under Article 9-A of the Ta:r Law for the Flscal :
Year Ended June 30, 1979.

DECISION

Petl t ioner,  Turnplke Tobacco Stores, Inc. ,  I7L East Industry Court '  P.O.

Box 291, Deer Park, New York IL729, filed a petition for redetermlnatlon of a

deficiency or for refund of franchise tax on buslness corporatlons under

Articl-e 9-A of the Tax Law for the fiscal year ended June 30r L979 (FlJ-e No.

3 4 8 9 9 ) .

On July 6, 1983, petJ. t loner,  by i ts representat lve, Gandin, Schotsky &

Rappaport, P.C., waived a fornal hearlng before the State Tax Coumission and

requested the Comission to render lts decision based on the Departnent of

Taxation and Finance file, the stlpulatlon of facts executed by Gandin' Schotsky

& Rappaport ,  P.C. (Charles J.  Rappaport ,  Esq.,  of  counsel)  on behalf  of  pet l t loner

and by John P. Dugan, Esq. (Anne W. Murphy, Esq., of counsel) on behalf of the

Audlt Divlsione and menoranda of law to be submitted by January 31, 1984.

ISSUE

Whether petltioner ls entitled to a New York net operatlng loss deductlon'

which is premised on a deduction for nages and salaries attrlbutable to the

federal new jobs tax credit, but which exceeds its federal net oPerating loss

deduction for the same taxable year.
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FINDINGS OF FACT

1. Pet i t loner,  Turnpike Tobacco Stores, Inc.,  showed a net operat ing 1088

of $761884.00 on i ts federal  corporat lon income tax return for the f lscaL year

ended June 30, L977, i ts f i rst  year of buslness. This net operat ing loss r tae

carried forward for federal income tax purposes to fiscal year 1978 ln the

amount of $311242.00 and to f iscal  year 1979 ln the amount of $45'642.00.

2. For the f lscal  year ended June 30, L978, pet i t lonerrs federaL return

showed taxable income of $31 1242,00, and $93r310.00 aval l -able for the new Jobs

tax credit .

3. On lts New York franchise tax report for the fiscal- year ended June 30,

1978, pet i t loner clalmed a deduct ion in the amount of $93r310.00 for that

portion of wages and salarles not deductlble for federal purposes under Internal

Revenue Code sectLon 280C, relylng on Tax Law sect ion 208.9(a)(7).  Pet i t lonerrg

report  thus showed rradjusted negat ive ent ire net income" of $62'068.00 (federal

taxable incone of $311242.00 less the deduct ion of $93r310.00, but before any

New York net operat lng loss deduct ion).

4. Coumenclng with the fiscal year ended June 30, 1979' petltioner

requested and received permission to file New York franchise tax reports on a

conblned basls wlth S & L Wholesalers, Inc. and 218 Broad Hol-low Corp.

5. For the f iscal  year ended June 30, L979, pet l t ionerts New York conblned

ent ire net income, before any net operat lng loss deduct lon, was $157r584.00.

Pet l t ioner claimed a net operat ing loss deduct ion of $138r952.00 comprised of

two carryovers: a net operatLng loss in the amount of $761884.00 carrled

forward from fiscal year L977, and a net operating loss in the amount of

$62,068.00 carr led forward from f iscal year 1978 (see Findlng of Fact t t3t t) .
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6. On August 26, 1981, the Audit  Dlvls ion issued to pet l t ioner a Nottce

of DefLciency, asserting additlonal franchise tax under Artlcle 9-A of the Tax

Law for the f lscal  year ended June 30, L979 In the amount of $7'993.00'  plus

interest.  This asserted def ic iency nas based on the Audit  Divis ionrs reetr lct ton

of the net operating loss deduction to the amount of $45,642.00, the amount of

petLt ionerfs net operat ing loss deduct ion for federal  purposes.

7. Petitioner seeks redetermination of the deflclency pursuant to Tax Law

sectLon 208.9(a) (7),  which expressly permLts the corporate taxpayer to deduct

wages and salaries otherwlse disallowed under the federal jobs tax credit.

CONCLUSIONS OF LAW

A. That, ln general, for purposes of the franchise tax on business

corporations, entlre net income is defined as tttotaL net lncome fron all-

sources, which shall be presumably the same as the entire taxable incone which

the taxpayer is reguired to report  to the United States treasury department. . . rr .

Tax Law sectlon 208.9. At issue ln this proceeding are two modiflcations to

the base of federal taxable i.ncome: the deductlon for wages and salaries

a t t r j .bu tab le  to  the  federa l  jobs  tax  c red l t  (sec t lon  208.9 [a ] [7 ] ,  app l i cab le  to

taxable years beginning on or after January 1, L977), and the net operating

loss  deductLon (sec t ion  208.9 t f1 ) .

B. That Internal Revenue Code section 44B authortzes a tax credit for the

employnent of certain new empl-oyeesr the amount of the credlt to be deternined

under Code sect ions 51, 52 and 53. For f iscaL year 1978, the year in whlch

petltloner clalned the Jobs credit on its federal- return, the amount of the

allowable credit was equal to 50 percent of the excess of the aggregate unemployment

insurance wages pald during L977 over 102 percent of the aggregate unempl-oyment

Lnsurance wages paLd durlng L976. Code sect lon 51(a)(1).  Correlat ively,  no
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deduction is perml-tted rrfor that portlon of the wages or salarles pald or

incurred for the taxable year which ls equal to the amount of the credlt

allowable for the taxable year under sectlon 44B...determined without regard to

the  prov is ions  o f  sec t ion  53 . . . " .  Gode sec t lon  280C(b) .  The employer ts

deductlon for wages or salaries pald or lncurred must be reduced by the amount

of the al lowable jobs credit .

The starting point for calcuJ-atlng entlre net income is, ae aforesald,

federal taxable lncome. When the federal- Jobs credlt rtas enacted, federal

taxable income and thus New York entire net income lras Lncreased, by reason of

the disallowance of the previously aval-lable deductlon for rtages and salaries

(Code sect ion 380C[b]).  This si tuat ion was remedled for corporat ions subJect

to Art ic le 9-A taxat ion by the passage of Tax Law sectLon 208.9(a)(7) (Laws of

1978, Chapter 33), which provides that entire net income does not incLude "that

portion of wages and salarles paid or lncurred for the taxable year for whLch a

deductlon ls not allowed pursuant to the provislons of sectLon two hundred

eighcy-C of the internal revenue code. rr The purpose underJ-ylng sald provlslon

was explained in a memorandum of Senator Roy M. Goodman, one of the sponsore:

I'The purpose of this bill ls to restore tax deductlons for
wage and sal-ary pa)rments which woul-d otherwlse be lost
because of amendments in the federal tax law...The FederaL
Tax Law was amended in L977 to provide an lncentive ln the
form of a tax credit to employers lrho hire additional
employees.. .Thls bi l - l  wi l l  enable buelnesses whlch elect
the federal- tax credit to take a deductlon on thei.r New
York State tax returns equal to the amount whlch was
disall-owed on their federal returns because they elected
t h e  t a x  c r e d i t . "  N . Y .  L e g i s .  A n n . ,  1 9 7 8 ,  p .  8 3 .

Petitioner clained the deduction granted by sectlon 208.9 (a) (7) on lts

franchlse tax report for the fiscal year ended June 30, 1978 (Finding of Fact

, t 3 t t ) .
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C. That Tax Law section 208.9(f) al-l-ows the corporation subject to

Arti-cle 9-A taxation a net operating loss deductlon, as follows:

rrA net operating l-oss deductlon shalL be allowed which
shall be presumably the same as the net operating loss
deduction allowed under section one hundred seventy-two of
the lnternal revenue code of nineteen hundred f l f ty- foureooo
except that. . .such deduet lon shal l  not exceed the deduct lon
for the taxable year allowable under section one hundred
seventy-two of the lnternal revenue code.. . t t .

The Audit Division llnlted petitj.onerrs net operating loss deduction for the

fiscal year ended June 30, L979 to $451642.00 (the amount of the net operating

loss deduct ion pet i t ioner clained for federal  purposes),  ef fect ively disal lowlng

a port lon of pet i t ioner 's deduct lon for wages and salar les attr ibutable to the

federal  jobs credit .  Pet i t ioner malntalns that sect ion 208.9(a)(7) must be

glven l ts ful l  ef fect and must be read as an except ion to sect lon 208.9(f) ,  to

pernl- t  a net operat ing loss deduct ion ln the amount of $1381952.00.

We decllne to so conatrue paragraph (a), subparagraph (7) and paragraph

(f) of section 208.9. The language "such deducti-on shall not exceed the

deductlon for the taxable year allowable under sectlon one hundred seventy-two

of the internal revenue code" operates to linit aL1 deductlbLe expenses which

comprise the net operating loss and ln turn, the net operatlng loss deduction.

To read various exceptions into paragraph (f) whlch do not cJ-early appear

therein would render the l-lmitatlon meaningless.

It has been our long-standing policy to confl-ne the amount of the New

York net operating loss deduction to that amount claimed for federal purposes

in the taxable year in questj-on (or where appropriate' to the amount which

w o u l d r e d u c e f e d e r a ] - t a x a b 1 e j . n c o m e t o z e r o ) . E . g . ,

Fire Insurance Company, State Tax Conrm., Apr.  3,1981, determinat lon conf lrmed,

Matter of The Enployersr Fire Insurance Company v. State Tax Com., Index No.
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7354-8L (Sup.  Ct .  A l -bany Co.  Nov.  L2,  1981) ;  20 NYCRR 3-8.2(d) ;  sect lon 3.12(d) ,

Ruling of State Tax Cornm., Mar. L4, L962, See also Matter of Shei ls v.  State

Tax Comm. (52 N.Y.2d 954),  Matter of  Gurney v. Tul ly (51 N.Y.zd 818), Itatter of

Berg  v .  Tu l l y  (92  A.D.zd  436,  mot .  fo r  l v .  to  app.  den.  60  N.Y.zd  552) ;  these

cases concerned Tax Law section 612 which, notably, does not contaln the

express l in l tat lon found in sect lon 208.9(f) .

D. That the petitlon of Turnpike Tobacco Stores, Inc. Ls denLed' and the

Notice of Def lc iency lssued on August 26, 1981 is sustained.

DATED: Albany, New York STATE TN( COMMISSION

Nov 0 e 1984
PRESIDENT


