
STATE OF NEW YORK

STATE TAX COMI,IISSION

In the Matter of the Petition
o f

Schwartz Bros. Memorial Chapel Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of CorporaLion
Franchise Tax under Article 9A of the Tax Law for
the Years 1973 & 1974.

AFFIDAVIT OF }lAIf,ING

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
5th day of July, 1984, he served the within notice of Decisioa by certified
mail upon Schwartz Bros. Memorial Chapel Inc., the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Schwartz Bros. Memorial Chapel Inc.
2501 Grand Ave.
Des Moines, IA 50312

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post. office under the exclusive care and custody of the United States Postal
Service within the State of New Yofk.

That deponeqt further says that the said addressee is the petitioner
herein and that the address set fotth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
6th day of July, 1984.



STATE OF NEIC YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Schwartz Bros. Menorial Chapel Inc.

for Redetermination of a Deficiency or Revision
of a Deteulination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1973 & 7974.

AI'FIDAVIT OF MAIf,ING

State of New York )
ss .  :

County of Albany ]

David parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comniqsion, that he is over 18 years of age, and tbat on the
6th day of July, 1984, he served the within notice of Decision by certified
mail upon Robert W. Toan, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert hI. Toan
Baker & McKenzie
375 Park Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of July, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 6, 1984

Schwartz Bros. Memorial Chapel Inc.
2501 Grand Ave.
Des Moines,  IA 50312

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revielr an
adverse decision by the State Tax Cornurission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Canpus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

c c : Petit ioner' s Representative
Robert W. Toan
Baker & McKenzie
375 Park Ave.
New York, NY 10022
Taxing Bureaut s Represeatative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

SCHI{ARTZ BROS. MS{oRIAI CHAPEL, INC.

for Redetermination of a Deficiency or for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Years
1973 and L974.

1. a. A Statement of Audlt Adjustment for

1973 bearlng date of January 12, 1976 was lssued

DECISION

the flscal- year endlng March 31,

showlng a t,ax deflclency of

PetLtioner, Schwartz Bros. Memorlal Chapel, Inc.r 2501 Grand Avenue, Dee

Molnes, Iowa 50312, flled a petitlon for redetermlnatlon of a deflclency or

for refund of corporatlon franchlse tax under Artlcle 9-A of the Tax Law for

the flscaL years ending March 31, 1973 and March 31, 1974 (Flle No. 242LL).

A fornal hearlng was held before Nlgel Wright, Hearing Officer, at the

offlces of the State Tax Conmission, Two WorLd Trade Center, New York, New

York, on November 2O, 1980. Petltloner appeared by Baker & McKenzle (Robert

W. Toan and Davld tJelles, Esqe. of counsel). The Audlt Dlvlslon appeared by

Ralph J. Vecchlo (Abrahan Schwartz, Esq. of counsel).

ISSUES

Wtrether lnterest pald by petltLoner and deductible by petltioner for

Federal tax purposes to carry indebtedness attrl-butable to the purchaee of

stock of a subsidiary can be deducted by 1t for purposes of the franchlee tax

on business corporatlons under Artlcle 9-A of the Tax Law ln whole or ln part

under the provlslons of sectlon 208, subdlvislon 9(b) (6) of the Tax Law.

FINDINGS OF FACT
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$11,040.68 ,  p lus  in te res t  o f  $2 ,L26.43 ,  fo r  a  to ta l  o f  $13 '167.11 .  Th ls  waa

lssued, as lt stated, upon a denLal- of a deduction for lnterest exPense lndlrectly

attr lbutable to subsidiary capital  ot  $L22,675.I7.

b. A Statement of Audlt Adjustnent for the flscal year endlng March 31,

L974 bearlng the date of January 12, 1976 was issued showlng a tax deficlency

of  $5 ,347.87 ,  p lus  ln te res t  o f  $628.91 ,  fo r  a  to ta l  o f  $5 ,976.78 .  Th ls  was

due to a denial of a deductlon for interest expense lndirectly attributable to

subs ld la ry  cap i ta l  o f  $59 '416.60 .

2. A deflclency notLce under date of March 23, L976 was lssued agaLnst

pet i t loner for both years here ln questLon. Thls ls ln the amount of $161388.55,

plus inreresr and/or penalry of $3,027.37.

3. Petitioner fll-ed a petltlon to the State Tax CoumlesLon dated June 18,

t97  6 .

4. a. A Statenent of Audit Adjustnent for the flscal year endlog ltarch 31'

1973 bearlng date of July 30, L976 was lssued showing a tax deficlency of

$30,804.12 ,  p lus  in te res t  o f  $7 ,L69.25 ,  fo r  a  to ta l  o f  $37r973.77 .  (Pet l t toner

denles having received thls statement.) Thls statement shows a dental of a

deduction for interest expense dlrectty (not merely indlrectly) attrlbutable

to subsidiary capital  of  $312,000.00 and a tax on subsldlary capital  of  $2'724.2L.

b. A Statement of Audit AdJustnent for the flscal year ending March 31,

1974 bearlng date of July 30, 1976 was lssued agalnst petLtloner showlng a tax

def ic iency  o f  $17,429.27 ,  p lus  in te res t  o f  $2 ,749.46 ,  fo r  a  to ta l  o f  $20 'L78.73 .

(Petitloner denies havlng recelved this statement.) Thls statenent shows a

denial of a deduction for Lnterest expense dtrectly (not nerel-y indirectly)

attr ibutable to subsldiary capital  of  $1601000.00 and a tax on subsidlary

c a p i t a l  o f  $ 3 , 0 2 8 . 8 9 .
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5. By a Letter dated September 24, L976 (at, ter the petLt lon to the

corunlssion had been flLed), petltioner rras notified of an lncrease ln the

deflciency for each year. (Petitloner admits receiving thle letter.) The new

deflc lency for the f lscaL year endlng March 31, 1973 is $30,804.12'  plus

ln te res t  th rough October  1 ,  L976 o f  $7 ,600.91 ,  fo r  a  to ta l  o f  $38,405.03 ;  and

for the f iscal  year endlng March 31, L974, l t  ls $15,989.27, plus lntereet of

$ 2 , 7 4 6 . 1 5 ,  f o r  a  t o t a l  o f  $ 1 8 , 7 3 5 . 4 2 .

6. The increased deflclency ls based ln part upon-a denlal of deductioa

for lnterest expense whlch ls dlrectLy attrlbutabl-e to subsidLary capital (the

orlglnaL deficlency lras based upon a flndlng that the lnteregt expense Lnvolved

was only lndirectly related to the stock of the gubsldiary). The dlsallowed

deduct lon for 1973 is $312,000.00 and for L974 1g $1441000.00. The remalnder

of the increased deficiency is based upon the assertlon of a tax meaeured by

subs ld la ry  cap i ta l .  fo r  1973 o f  $2 ,724.2L  and fo r  1974 o f  $3 ,028.89 .

7. z.  Pet l t loner,  Schwartz Bros. Memorial  Chapel,  Inc.,  ls an lowa

corporatlon, whlch ls a wholly-owned subsldlary of Internatlonal Funeral

Services, Inc., also an Iowa corporation created ln 1970. Petltloner owns all

the stock of Fairchl ld Sons, Inc.,  a New York corporat ion.

b. Petltioner nas formed as a subsldlary of Internatlonal Funeral

Services, Inc. ln 1970 under the name of Falrchild Sons Funeral llomes, Inc.

At that time, lt acquired fron lts parent all of the stock of Fairchlld Sons,

Inc. r whlch the parent had purchaeed ln that year. It al-so acquired from Lts

parent the debt obllgatlons related to the purchase. The name of Petitloner

was changed to Lts present name Ln 1972 after a merger.

8. Falrchil-d Sons, Inc. ls a New York corporation whlch paid New York

franchise taxes on entire net income. It dld not allocate lncome to other
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states. It dld not pay any divldends or lnterest to lts parent during the

years ln question.

9. Petltioner lncurred lnterest expenses and deducted euch expensea on

irs federal  tax return for 1973 and 1974 ln the respect lve anounts of $312,268.00

a n d  $ 1 4 4 , 4 6 4 . 0 0 .

10. Petltloner has conceded that "vlrtually all of the lnterest lncurred

was factually related to the actual situatlon of the Fairchtld subsldlary" and

that "the amounta of this lnterest rrere lncurred on purchase money lndebtedness

wlth respect to thls subsldlary corporatlon.rr

CONCLUSIONS OF LAW

A. That Tax Law sectlon 208, subdlvlelon 9 furnlshes the deflnitLon for

and method of conputlng entlre net lncome; paragraph (a), subparagraph (1)

thereof provldes that entlre net lncone shalL not include ttLncome, galns and

losses from subsldlary capltal . . . " .  Paragraph (b) sets forth those exclusious,

deductions and credite whlch are not pernltted ln the determlnatlon of entlre

net income and provldes; in pertinent parts

rrEntire net lncome shall be deEermined wlthout the excluslon,
deduct lon or credlt  of :

* * *

(6) ln the dlscretlon of the tax commlsstonr aoy amount of lnterest
directly or lndirectJ.y and any other amount dlrectly attrlbutable as
a carrylng charge or otherwlse to subsidlary capLtaL or to lncome,
gains or losses from subsidiary capltal."

The reguLation ln force for years prlor to L976 addressed the above tlto provlstons

ae foLlows:

rrAfter determinlng FederaL taxable lncome, lt must be adJusted as
fol lows:

* * *
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Deduct from Federal taxable lncome:

(8) A11- dlvidends, interest and gaLns from subsldlary capltal...wttich
were taken lnto account in computlng Federal taxabl-e lncome (lees, in
the dlscretion of the State Ta:c Cornrnlsslon, any deductions allowed ln
computlng Federal taxabLe lncome for (1) lnterest whlch was dlrectly
or indlrectly attrlbutabJ-e, and (2) any other a,mounts whlch were
dlrectJ-y attrlbutable, as a carrylng charge or otherwlae' to subsldLary
capital. or to income and galns therefrom), but not any other lncome
f rom subs ld la r les . . . r ' .  Former  20  NYCRR 3.11(b) .

B. That the Conrmisslon does aot choose to exerclse the discretion accorded

to i t  under Tax Law sect lon 208.9(b)(6) to alLow pet l t ioner a deductLon for the

amount of lnterest lndlrectly attributed to subsldlary capital. The taxpayerte

excluslon of income from subsldlary capltal ls not a prerequlslte to the

dlsallowance, ln the sane taxable year, of the lnterest deductlon. To conclude

otherldse would allow taxpayers, vla the approprlate tlning of distrlbutlons to

parent corporatione from subsidlarles, to avold taxatlon on such dlstrlbutlone'

whiLe at the same time taking advantage of the interest deductlon.

C. That the deflclencles based on the tax measured by subsldlary capital

are conflrmed. Petitloner admits that lt had a subsldiary wholJ-y taxable ln

New York State and lt would appear that the defLclenclee based on such tax are

lncontrovertible.

D. That the petitlon of Schwartz Bros. Memorlal Chapel, Inc, le denled,

and the Notice of Deficiency issued on March 23, L976 and Lncreased oa Septembex 24,

L976 ta sustalned.

DATEJU 
L tt6"{g d-{w 

Yo rk STATE TAX COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEUil YORK 12227

JuIy 6, 1984

$chwartz 3roe. Menorial Chape1 Inc.
2501 Grand Ave.
Deo Moines, IA 50312

0eatlemen:

Please take notice of t-he Decision of the
hererrith.

State Tax Comission enclosed

You have noll exhausted your right of review at the adninistrative level.
Pursuaot to section(s) 1090 of tbe Tax Law, a proceeding in court to revlew aa
adverse decision by the State Tax Comission nay be instituted oaly under
Art.icle 78 of the Civil Practice Lae and Rules, and nust be co'mrenced in the
Suprene Court of the State of $ew York, Albany County, within 4 nonthe fron the
date of this notice.

Iaquiries coacerning the conputation of tax due or refuqd allowed in accordance
with this decision nay be addressed ro;

lffS Dept. Taxation and Finance
f,aw Bureau - f,itigation Unit
Building #9, State Canpus
Albany, New York 12221
Pbone # (518) 457-20?0

Very truly yours,

STATE TAX CO}!!{ISSION

c c i Petitioner' s ReBresentative
Robert I,l. Toaa
Baker & llcKenzie
375 Park Ave.
l{ew York, NY 10022
Taxing Bureau's Representative



STATE OF NEII YORft

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

SCHI4IARTZ BROS. I'{EMORIAI CHAPEL, INC.

for Redetermination of a Deficlency or for
Refund of Corporatlon Franchise Tax under
Artlcle 9-A of the Tax Law for the Years
1973 and L974.

1. a. A Statement of Audlt Adjustnent for

1973 bearlng date of January L2, 1976 was lssued

DECISION

the flscal year endlng March 31'

showing a tax deflciency of

Petitloner, Schwartz Broe. llemorlaL Chapel, Inc. r 2501 Grand Avenue, Dee

Moines, Iowa 50312, flLed a petltlon for redetermlnatlon of a deflclency or

for refund of corporatlon franchise tax under Artlcle 9-A of the Tax Law for

the flscal years endlng March 31, 1.973 and March 31, L974 (FtLe No. 242LL).

A fornal hearlng was held before Nlgel Wrlght, Hearlng 0fficer' at the

offlces of the State Tax Conmigslon, Two WorLd Trade Center, New York, New

York, on Novembet 2O, 1980. Petltloner appeared by Baker & McKenzie (Robert

W. Toan and Davld Welles, Esqs. of counsel). The Audlt Divislon appeared by

Ralph J. Vecchto (Abraham Schwartz, Esq. of counsel).

rssuEs

Whether lnterest paid by petltloner and deductible by petittoner for

Federal tax purposea to carry lndebtedness attrl-butabl-e to the purchaee of

stock of a subsldlary can be dedueted by lt for purposes of the franchlse tax

on buslness corporatlone under Artlcle 9-A of the Tax Law ln whoLe or ln part

under the provlslons of sectlon 208, subdivislon 9(b) (6) of the Tax Law.

FINDINGS OF FACT
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$ 1 1 , 0 4 0 . 6 8 ,  p J - u s  l n t e r e s t  o f  $ 2 , L 2 6 . 4 3 ,  f o r  a  t o t a l  o f  $ 1 3 , f 6 7 . 1 1 .  T h l s  l t a s

lssued, as it stated, upon a denlal of a deductlon for lnterest expenae lndlreetly

attr ibutable to subsidlary capLtal  of  $122,675,I7.

b. A Statement of Audlt AdJustnent for the fiscal year euding March 31,

L974 beating the date of January 12, 1976 was lssued showlng a tax deflclency

of  $5 ,347.87 ,  p lus  ln te res t  o f  $628.91 ,  fo r  a  to ta l  o f  $5 ,976.78 .  Th le  wae

due to a denlal of a deductlon for lnterest expense lndLrectly atcrlbutable to

subsLd iary  cap i ta l  o f  $59,4L6.60 ,

2. A deflclency notlce under date of March 23, 1976 was lesued agalnat

pet l t ioner for both years here ln questLon. Thls is ln the amount of $16'388.55,

pLus interest and/or penaLty of $3,027 .37.

3. Petltioner flled a petltloa to the State Tax Conrmlsslon dated June 18'

1 9 7 6 .

4. a. A Statement of Audit Adjustnent for the flscal year endlng March 31'

1973 bearlng date of July 30, 1976 was lssued showing a tax deflclency of

$30,804.12 ,  p lus  ln te res t  o f  $7 ,169.25 ,  fo r  a  to ta l -  o f  $37,973.77 .  (Pet l t loner

denies having received thLs statement.) This statement shows a denlal of a

deductlon for lnterest expense dlrectly (not merely ladlrectly) attrlbutable

to subsldiary capltal  of  $312,000.00 and a tax on subsidiary capital  of  $2,724.2L.

b. A Statement of Audlt AdJustnent for the flscal year endlng March 31,

L974 bearing date of JuLy 30, 1976 was lesued agalnst petltioner showing a tax

def ic iency  o f  $17,429.27 ,  p lus  ln te res t  o f  $2 ,749.46 ,  fo r  a  to ta l -  o f  $20,178.73 .

(Petitloner denles havlng received thls statement.) Thls statement sholts a

denlal of a deductlon for interest expense directly (not merely lndirectLy)

attrlbutable to subsldlary capLtal of $160,000.00 and a tax on subsldLary

c a p i t a l  o f  $ 3 , 0 2 8 . 8 9 .
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5. By a let ter dated Septenber 24, L976 (after the pet i t ion to the

connlsslon had been flled), pecitloner nas notified of an lncrease ln the

defieLency for each year. (Petitloner admite receiving this Letter.) The new

defic lency for the f iscal  year ending March 31, 1973 ls $30,804.12'  pLus

in te res t  th rough October  1 ,  1976 o f  $7 ,600.91 ,  fo r  a  to ta l  o f  $381405.03 ;  and

for the f tscal year endlng March 31, L974, l t  is $151989.27, pLus lnterest of

$ 2 , 7 4 6 . 1 5 ,  f o r  a  t o t a l  o f  $ 1 8 , 7 3 5 . 4 2 .

6. The increased deflclency ls based ln part upon a denlal of deductlou

for lnterest expense lrhich is directly attributable to subeldlary capltal (the

orlglnal deflcLency hras based upon a ftnding that the lnterest expense Lnvolved

was only lndlrectly related to the stock of the eubsidiary). The disallowed

deduct ion for L973 ls $312,000.00 and for L974 Ls $144,000.00. The remalnder

of the tncreased defLciency is based upon the assertion of a tax meaeured by

subsldiary capital  for L973 of $2'724.2L and for L974 of $3'028.89.

7. a.  Pet l t ioner,  Schwartz Bros. MemorlaL Chapel '  Inc.,  ls an Iowa

corporation, which ls a whoLly-owned subsLdiary of Internatlonal Funeral-

Services, Inc., also an Iowa corporatlon created ln 1970. Petltloner onne all

the stock of Fairchl ld Sons, Inc.,  a New York corporat lon.

b. Petitioner waa formed as a subsldiary of Internatlonal Funeral

Servlces, Inc. ln 1970 under the name of FaLrchlld Sons Funeral llomes, Inc.

AE that time, it acqulred from its parent alL of the stock of Fairehild Sons,

Inc., whlch the parent had purchased ln that year. It also acquLred from lts

parent the debt obllgatlons related to the purchase. The nane of petltloner

was changed to its present name Ln 1972 after a merger.

8. Fairchlld Sons, Inc. ls a Nen York corporation whlch pald New York

franchise taxes on entlre net income. It dld not allocate Lncome to other
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states. It dld not pay any dlvldends or tnterest to lte parent durlng the

years ln questlon.

9. Petltloner tncurred lnterest expenEes and deducted euch expenaes on

lts federal tax return fot L973 and L974 ln the respectlve amounts of $3121268.00

and $144,464.00 .

10. Petltioner has conceded that "virtually all of the lnterest lncurred

was factually related to the actual sltuatlon of the Falrchl.ld eubsidlary" and

that rrthe amounts of thls intereet were lncurred on purchaee money lndebtednees

wlth respect to thls subsldlary corporatlon.rt

CONCLUSIONS OF LAW

A. That Tax Law section 208, subdlvislon 9 furnlshee the deflnltlon for

and method of conputlng entlre net incomei paragraph (a), subparagraph (1)

thereof provldes that entlre net income ehall not lnclude ttlncoue, galns and

Losses from subsldlary capItaI. . . r ' .  Paragraph (b) sets forth thoee excluelone'

deductlons and credits which are not pernLtted ln the determinatlon of entlre

net income and provldes, Ln pertinent, part:

rrEntlre net lncome shall be determlned without the excluslon,
deduct ion or credlt  of :

* * *

(6) in the dlscretlon of the tax conmission, any amount of Lnteregt
dlrectly or indlrectly and any other amount dlrectly attrlbutable as
a carryLng charge or otherwlse to subsidlary capltal or to Lncome,
galns or losses from subsldiary capital.rl

The regulatlon in force for years prlor to L976 addressed the above two provlslons

as fol lows:

rrAfter determining Federal taxable lncome, Lt nust be adJusted as
fol lows:

* * *
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Deduct from Federal taxable lncome:

(8) AI-1 dlvidends, lnterest and galns from subsldlary capital...wtrlch
were taken lnto account in computlng Federal taxable lncome (leee, ln
the discretLon of the State Ta:< Connl.sslon, any deductlone alLowed ln
computing Federal taxable lncome for (1) Lnterest which was dlrectly
or lndlrectly attributable, and (2) any other anounte whlch were
directly attributable, as a carrylng charge or otherwlse, to eubsidlary
capltal or to lncome and galns therefron), but not any other locome
f rom subs id ia r les . . . " .  Former  20  NYCRR 3.11(b) .

B. That the Comlssion does not chooee to exerciee the discretlon accorded

to l t  under Tax Law sect ion 208.9(b)(6) to al low pet l t loner a deduct lon for the

a.mount of interest indirectly attrlbuted to subsldlary capltal. The taxpayerrs

excluslon of lncome from subsidlary capltal ls not a prerequlslte to the

dl.sallowance, tn the same taxable yeat, of the lnterest, deductLon. To conclude

otherwise wouLd al-low taxpayers, vla the approprlate tLnlng of dlstrlbutlons to

parent corporations from subsldlarles, to avoLd taxatlon on such dlstrlbutiongr

whlle at the sane tlne taklng advantage of the lnterest deduction.

C. That the deficiencles based on the tax measured by subsldl.ary capital-

are confirned. Petitioner admits that lt had a subsidiary wholly taxabl-e io

New York State and it would appear that the deflclencles based on such tax are

lncontrovertlble.

D. That the petitlon of Schwartz Bros. Memorlal Chapel' Inc. le denled'

and the Notlce of Deflclency lssued on March 23, 1976 and lncreased on Septembet 24,

1976 ls sustained.

DATED: Albany, New York STATE TN( COIIMISSION

JUL 0 6 1984




