
STATE OF NEW YORK

STATE TAX COMMISSION

In th€ Matter of the Petition
o f

Puritan Fashions Corporation

for Redetermination of a Deficiency or Revision
of a Deterrnination or Refund of Corporation
Franchise Tax under Art icle 9A of the Tax law for
the F iscal  Years Ended LL/30/71 -  L I l30/74.

AFFIDAVIT OF I'IAILING

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon Puritan Fashions Corporation, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Puritan Fashions Corporation
c/o Nathan Berkman & Co.
29 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set. forth on said vrrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of January, 7984.

Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Puritan Fashions Corporation

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Corporatlon
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ended 1113017) .  -  11130174.

AI'FIDAVIT OF MAIIING

State of New York ]
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within notice of Decision by cert i f ied
mail upon Sheldon Singer, the representative of the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sheldon Singer
Nathan Berkman & Co.
29 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths
pursuant t



ST"ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Puritan Fashions Corporation
c/o Nathan Berkman & Co.
29 Broadway
New York, NY 10006

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice traw and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wit[in 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2A7A

Very truly yours,

STATE TAX COMUISSION

Petit. ioner' s Representative
Sheldon Singer
Nathan Berkman & Co.
29 Broadway
New York, NY 10006
Taxing Bureaut s Representative



STATE OF NEI'I YORK

STATE TN( COMMISSION

In the Matter of the ?etitlon

o f

PURITAI{ FASTTIONS CORPOMTION DECISION

for Redetermination of a Deflciency or for :
Refund of Corporatlon Franchise Tax under
Articl-e 9-A of the Tax Law for the Flscal Years 3
Ended November 30, 1971 through Novenber 30,
L97 4.

Petitloner, Puritan Fashions Corporation, c/o Nathan Berknan & Co., 29

Broadway, New York, New York 10005, fll-ed a petition for redetermination of a

deficiency or for refund of corporation franchise tax under ArtLcle 9-A of the

Tax Law for the fiscal years ended November 30, 1971 through November 30' L974

(Fi le No. 27529>.

A formal hearlng was hel-d before Danlel J. Ranall-i, Ilearlng Offlcer' at

the offices of the State Tax CommLsslon, Two World Trade Center, New York' New

York, on June 22, 1983 at 1:30 P.M. Petitioner appeared by Nathan Berkman &

Co. (Sheldon Singer, Esq. and Bernard Pomerantz, Esq., of counsel). The Audlt

Dlvis ion appeared by John P. Dugan, Esq. (Anna ColeLLo, Esq.,  of  counsel) .

rssuEs

I. Wtrether the Audit Division properly disal-Lowed a deductlon from

Federal taxable income taken by petittoner for interest income received from

subsidlar ies.

II. Whether the Audit Division properly determlned the amount of lnterest

expense to be added back to petLtionerrs Federal taxabl-e income ln order to

arrive at New York entire net lncome.
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III. Uhether the Loss incurred by petitloner as a resul-t of the liquldatlon

of a subsidiary rsas a subsidlary eapital loss and, therefore, requlred to be

added back to Federal taxable income.

IV. Whether the Audlt Divislon properly val-ued petltlonerts subsidiary

capttal at the average fair market value for purposes of the tax on subsidlary

capital .

FINDINGS OF FACT

1. On June 6, L979, as the result of a field audit, the Audlt Divlsion

lssued three notices of deflciency pursuant to Articl-e 9-A of the Tax Law

against petitioner, Purltan Fashions Corporation, in the amounts of $241726.00

plus interest of  $10,818.00 for the f lscal  year ended Novenber 30, I97L'

$24r535.00  p lus  in te res t  o f  $9 ,262.00  fo r  f l sca l  year  ended November  30 ,  L972 '

and $29,084.00 plus interest of  $11,543.00 for the f iscal  year ended November 30,

1973.1 A credit  of  $3,899.00 for the f iscal  year ended November 30, L974 vae

applled to the total due, on the Notice of DeficLency for the flscal year ended

November 30, I97I.

2. On audlt, the Audlt Divlslon had dlsallowed certaln adJustments,

nodifications, and deductions taken by petitioner on each of its returne for

1971 through 1974. The dlsal"lorsances contested by petitloner lnclude a dls-

allowance of a discount taken ln determining the fair market value of subsldlary

capital-, the disallowance of a deductlon for lnterest income from subsldiarles'

the recomputation of interest attrlbutable to subsldiary capital, and the

The Notice of Deficiency for the year ended November
mathematical  error ln that the tax due of $29'084.00
$11,543.00  had a  to ta l  due ind ica ted  o f  $50,637.00 .
f igure should have been $40,627.00.

30, 1973 contalned a
plus lnterest of
The correct total
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disal-lowance of a deduction for a loss incurred as the result of the llquidation

of a subsidiary Ln 1967 which loss had been earried fomard to 1971 and L972.

3. During each of the years in issue, petitloner, in determining net

incone, deducted from its Federal taxable income lnterest income recelved from

its subsidiaries. The subsidlaries, on thelr own franchlse tax reports, had

added back to Federal taxable income 90 percent of the interest pald to petltioner.

The Audlt Division dlsallowed the deductlon for interest income from subsldlary

capital taken by petltioner. The disaLlowance was based on the proposltlon

that, lf the subsidlarles add back to Federal taxabl-e income 90 percent of the

interest paid to the parent rather than 100 percent, the interest income ls no

longer from subsidiary capital but from business capital and none of such

interest lncone may be deducted from the parent's Federal taxabl-e lncome.

Petitioner argued that such treatment of interest betneen parent and subsidlary

resul-ts in double taxatlon lnsofar as the 90 percent of lnterest pald and added

back by the subsidiaries ls taxable to both parent and subsidlarles.

4. With respect to the dlsallowance of the deductlon for lnterest from

subsidiary capltaLr petitioner aLso maintaLned that the disal-l-owance was

erroneous ln the case of lnterest from two of its subsldiaries, Paraphernalla'

Inc. and the I'Ialtham Group. Petitioner presented evidence whlch showed that

tn 1972 and L974, Paraphernal-ia, Inc. had added back to lts Federal taxable

lncome over 100 percent of the interest paid to petitioner. Thls occurred as a

result of Paraphernalla Lnadvertently addlng back 90 percent of alL interest

paid to all creditors during L972 and 1974. Thus, petitloner maintalned that lt

had actually conpLled with the 100 percent add-back requirement ltith respect to

Paraphernalia, Inc. for the years L972 and 1974 and should be allowed full-

deduct ions of $191,430.00 and $657,569.00 for the years L972 and 1974 respect lvel-y.
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The Waltham Group is a Massachusetts corporation which does not fiLe New York

franchlse tax reports. Petitioner argued, therefore, that all lnterest income

to petitloner from ![a]-tham should be an al-l-owable deduction. Petltioner

cl-ained a deductlon for $185,200.00 in interest income fron tr{aLtham in I974.

None was recelved during the other years in lssue herein.

5. the Audlt Dlvision recomputed the interest expense attrlbutable to

subsldlary capital for each of the years in lssue thus increaslng the amount to

be added back to petitionerfs Federal taxable income. At a pre-hearing eonference

the Audit Division agreed to an adjustnent of the totaL Lnterest expense ln the

formuLa for computlng lnterest expense indirectLy attributabLe to subsldLary

capital. Said adjustment resulted in a reduction of lnterest expense attrlbutable

to subsidiary capital  as foLLows:

rL /  30  /7  r  LL I30172 tL l30173 Lr l30 /74

Interest expense per f ie ld audit  I57,979 133'617 L34,647 3711343
Interest expense per conference
Reduction ln Entlre Net Income

Petitloner argued that the cost nethod of valuing subsldiary capltaL

should have been used rather than the equity method for deternlning values to

utLllze in the formuLa. Testimony presented on behalf of the Audit DLvlsion

indicated that the cost method is the normal- nethod used. Petitioner was unable

to show that the cost method was not used in lts case.

6. Petitloner owned 50 percent of the stock of l ' lode Internatlonal, Ltd.

(ffModef') from its formatlon tn L962 until November 27, 1965 when Petitloner

acqulred the other 50 percent lnterest. Mode was llquidated in 1967 at a loss

of $244,584.00. Pet i t ioner deducted the $244,584.00 as an ordtnary loss on i ts

Federal tax return for the fiscal year ended December 2, L967. The Internal

97,564 93,665 29,373 14!,97?-60;415 -59,9s2 
Los,27 4 224,264
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Revenue Service dl-saLl-owed the deduct,lon as an ordinary loss but allowed 1t as

a capltal Loss based on the determination that petitionerfs acqulsitlon of the

renaining 50 percent of Mode ln 1965 was a sham transactlon entered Lnto only

for the purpose converting a capltal loss into an ordinary l-oss. The Audit

Divislon took the position that the 1965 transactlon was valld and that, as a

result, Mode was a subsidlary of petltioner in 1967 and that the Loss was not

aLlowable since New York entlre net lncome ls deternlned wlth the add back of

l-osses from subsidlary capital. Petltloner had carried forward the Loss as a

eapital loss to fiscal years ended November 30, 1971 and November 30, L972

cl-ainlng that, slnce the Internal Revenue Service had considered the transactlon

a sham, Mode should not be considered a subsidiary for New York tax purposee.

The Audit Division dlsallowed the loss deductlon ln full.

7. In determining the fair market value of lts subsidiary capltal for

purposes of the tax on subsldiary capital, petltloner reduced the reported value

by an adjustment for "blockage" whLch takes account of the fact that, i.f all the

stock of the subsldiarles was offered for sale in a large block, the price would

be substantially depressed. Petitioner alleged that the rrblockage" principl-e was

well established in Federal taxation. The Audlt Divlsion argued that, under the

Tax Law, only average fair market value of subsidiary capltal- is all-owed without.

adjustment for rrblockagert and al-l- of petltionerrs adjustments were disallowed ln

deterninlng the tax on subsidlary capltal.

CONCLUSIONS OF LAW

A. That sect ion 208.9(a) (1) of  the Tax Law provldes, in part ,  that ent i re

net income shall- not include income and galns from subsldiary capital. Sectlon

2O8.4 defines subsidlary capital; in part, as investments in stock of subsldiarles

and any indebtedness owed to the parent by its subsldlaries on which no interest
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was claimed and deducted by the subsidlary for the purpose of any New York

franchise tax. Section 208.9 (b) (5) of the Tax Law requlres that 90 percent

of lnt.erest on indebtedness owed to shareholders must be added back to Federal

taxable income except, that interest up to $11000.00 nay be deducted ln any event.

B. That inasmuch as subsidiary capital lncludes only indebtedness on

which no deductions for interest have been taken for purposes of New York

franchise taxes, when petitlonerrs subsldiarles took the 10 percent deductlon

al lowed by sect ion 208.9(b)(5),  such indebtedness as was owed to petLt loner rraa

no longer subsidlary capital but was buslness capital and, thereforer not

alLowed to be deducted from Federal taxabLe income in determlnlng entlre net

Lncome. Ilowever, tn L972 and 1974, ParaphernaLia, Inc. did not avall ltself of

the 208.9(b) (5) deduct ion slnce l t  added back 100 percent of the interest paid

to petitloner for those years. Therefore, the lndebtedness of Paraphernalla, Inc.

for L972 and 1974 was subsldiary capital and the lnterest income of $191,430.00

tn 1972 and $657,569.00 in 1974 recelved from Paraphernalia, Inc. shoul-d have been

deducted from petit,ionerfs Federal taxable income in arrivlng at lts entire net

incoue. Moreover, since the t'Ia1-tham Group dl-d not have to file a New York

corporation franchLse tax report ln I974, its l-ndebtedness was al-so subsldlary

capltal  and the interest of  $185,200.00 pald by l t  to pet l tLoner should have

been deducted from petitionerrs Federal taxable lncome for 1974. A11 other

interest lncome from subsldiaries was properl-y included ln entire net lncome.

C. That sect lon 208.9(b) (6) of  the Tax Law provides, in part ,  that ent l re

net income shall- be determlned wlthout the excl-usLon, deductlon or credLt of

interest directly or lndlrectly attributable to subsldiary capltal or to

lncome, gains or losses from subsidlary capltal. Slnce petltloner ltas unable

to show that the equity method was used by the Audit Divlslon or that the
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method used to determine tnterest attributabLe to subsidlary capital was

improper, the nethod of determination used by the Audit Dlvlslon, as adjusted

at the pre-hearing conference and dlscussed ln Finding of Fact tt5tt, was proper

and said amounts should have been added back to FederaL taxabLe income.

D. That seet ion 208.9(a)(1) of the Tax Law and 20 NYCRR 3-2.3(a)(8)

provide, in part, that, among the ltens to be added back to FederaL taxable

income to determine entlre net income, are losses from subsidlary capltal whlch

were deducted in computlng Federal taxable lncome. Sectlon 208.3 of the Tax

Law defines the term rrsubsidlaryrr to mean a corporatlon of whlch over 50

percent of the number of shares of stock entitl-lng the holders thereof to vote

for the electlon of directors or trustees is owned by the taxpayer.

E. That, although entlre net lncome is presumed to be Federal taxable

income with nodiflcations (Tax Law, S208.9), the Tax Comlssion ls not bound by

determinations of the Internal Revenue ServLce. The record indlcates that ltode

was a subsidlary of petitioner followlng the acqulsltlon of the renalnlng 50

percent of outstanding shares in 1965. Other than the Internal- Revenue Servlce

determination, petitioner was unable to produce any evidence whlch would

lndicate that the 1955 acqulsLtion was anything but a valid transaction whereby

Mode became a subsidlary of petitioner. Therefore, the Loss lncurred as a

result of the liquidation of ltode ln 1967 was a loss from subsldiary capltal

under sect lon 208.9(a) (1) and 20 NYCRR 3-2.3(a) (8) and should have been added

to Federal taxabl-e income to determine entlre net income.

F. That section 210.2 of the Tax Law and 20 NYCRR 3-6.4 provide that' for

purposes of the tax on subsidiary capLtal-  lmposed by sect ion 210.1(b),  the

amount of subsidiary capital shall be determlned by taklng the average fair

market value of aLl the assets for the taxpayer whLch constitute subsldiary
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eapital, less certaln llablt-lties required to be deducted. Fair narket value,

as deflned by 20 NYCRR 3-4.5, "is the prlce at which a wllLing seLler' not

conpelled to se11-, wil-1 sell- and a wll-llng purchaser, not compelled to buyr

wllJ- buy.rr There is no al-I-owance made, elther in law, regulation or custom'

for a "blockage" adJustment and the Audit Dlvlsion properl-y dlsallowed such

unauthorJ.zed adjustments to fair market value as lrere taken by petitloner.

G. That the petition of Puritan Fashlons Corporation is granted to the

extent indlcated in Findlng of Fact tt5" and Concluslon of Law rrBrr; that the

Audit Divlsion ls directed to nodlfy the notlces of deficiency lssued June 6,

L979 accordlngly; and that, except as so granted, the petltion ls ln all other

respects denied.

DATED: Albany, New York

JAN 1 B 1984
STATE TAX COMMISSION

PRESIDENT


