
STATE OF NEW YORK

STATE TAX COI{}|ISSION

In the llatter of the Petition
o f

Dinaire Corp.

for Redeternination of a Deficiency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Fiscal Years Ended June 30,
1975 and June 30, L976.

Dinaire Corp.
601 Ohio St.
Buffalo, NY 14203

and by depositing saoe enclosed
post office 'nder the exclusive
Service within the State of New

That deponent further says
herein and that. the address set
of the petitioner.

State of New York :
s s - :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified nail upon Dinaire Corp., the petitioner in the within proceeding, bv
euclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

AIT'IDAVIT OF I'AIf,ING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is tbe petitioner
forth on said wrapper is the last known address

Sworn to before me this
31s t  day  o f  Dec

ter oa
pursuant to sect ion 174



STATE OF }{Et{ YORK

STATE TAX COH}IISSION

In the llatter of the Petition
o f

Dinaire Corp.

for Redetermi.nation of a Deficiency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Fisca1 Years Ended June 30,
1975 and Juae 30, 1976.

AIT'IDAVIT OF I.TAIII}IG

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of Decenber, 1984, he served the within notice of Decision by
certified nail upon Edward J. Schunk, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward J. Schunk
Schunk & hlilson
3871 Harlen Road
Buffalo, NY 14215

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office udder the exclusive care aod custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
31st day of December, 1984.

inister oathsthorized
Law sect ion !74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 31, 1984

Dinaire Corp.
601 0hio St.
Buffalo, NY 14203

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) tOgO of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
lupreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone /t (518) 457-207A

Very truly yours,

STATE T$( COt{}fiSSIoil

Petitioner' s Represeotative
Edward J. Schunk
Schunk & htilsoa
3871 IIarIen Road
Buffalo, NY 14215
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

DINAIRE CORP.

for Redeterminatlon of a Deficlency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Fiscal
Years Ended June 30, 1975 and June 30, 1976.

DECISION

Peti t ioner,  Dinaire Corp.,  601 Ohio Street,  Buffalo,  New York 14203 f l led

a petition for redetermlnatlon of a deflciency or refund of corporation franchise

tax under Article 9-A of the Tax Law for the flecal years ended June 30r L975

and June 30 ,  1976 ( f i le  No.  36150) .

A fornal hearing was held before Dennis M. Gallther, Ilearl-ng Offlcer, at

the offices of the State Tax Conmission, 65 Court Street, Buffalo, New York on

I ' Iay 24, 1984 at 9:15 A.M., with al l  br iefs to be subnit ted by July 12, 1984.

PetitLoner appeared by Schunk & I'Ii lson, CPArs (Edward J. Schunk, CPA). The

Audlt Dlvision appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Esq., of

counse l ) .

ISSUE

Whether petltionerts method of computJ-ng its ellglble busl-ness facllity

credlt durlng the fiscal years at issue, which nethod excluded lnventory from

the denominator of the fractl-on contained ln the statutory foruul-a for determlnlng

such credit ,  was proper.

FINDINGS OF FACT

l.  Pet i t ioner,  Dlnalre

Inc.,  t lnely f l led New York

for each of the f iscal  years

Corp. (rrDinaireft), formerl-y knorln as Dornalux Co.t

State Corporatlon Franchise Reports (Forns CT-3)

ended June 30, L975 and. June 30r L976.
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2. On December 2I, 1977, the Audit Division issued to Dinaire a separate

Notice of Deficiency for each of the above noted fiscal years assertlng additlonal

tax due in the respective amounts of $1 1162.68 for the fiscal- year ended

June 30, 1975 and $41064.41 for the f iscal  year ended June 30, 1976, plus

interest. Statements of Audit Changes i.ssued prevlously to petitloner on

November 10, 1977, pertalning to the noted flscal years, provlded in relevant

part as follows:

"I t ]he el igible business facl l i ty credit  has been adJusted
by the lnclusLon of lnventories according to the Tax Law of
the  Sta te  o f  New York ,  Sec t lon  210(11) . "

3. Dinaire is engaged in the manufacture of wooden furnlture, lncluding

tables, chairs,  hutches, etc. ,  with i ts faci l i t ies located at 601 Ohio Street,

Buffalo,  New York.

4. In or about early L97L, Dinaire was in need of more nanufacturlng

space and considered the options of elther building a nehr faclllty ln one of

Buffalots suburbs or ln another state, or of expanding lts existing facilitles

at 601 Ohio Street.  In the course of considering l ts opt ions, Dlnairers

representatives met with representatives of the New York State Department of

Commerce. Discusslons included Job Incentive Board Legislation and the tax

credits for eligible business facil-lties avallable to companies whlch l-ocated

or expanded exist ing faci l i t ies ln certain e1lgibLe areas. Dinairers facl l i ty

at 60I Ohio Street fell wlthin an ellgible area, and Dinaire decided to expand

its existing faclllty and, in so dolng, take advantage of the tax credit

avallable.

5. Dinaire flrst clalmed the eligible business faclllty credit on its

franchise tax return for the fiscal year ended June 30, 1973' after havl-ng

reviewed i.ts computation of the amount of such credit wlth representatlves of
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the Department of Connerce. The method used in computing such credit, as

reflected on Dinairers tax reportr excluded inventory from the denomlnator of

the fraction provided in the statutory formula used ln determinlng the anount

of the credit. The same nethod was used by Dlnaire to compute the credit for

i ts f iscal  year ended June 30, 1974.

6. An Audlt Division audlt of Dinalre for lts fiscal- year ended June 30r

L974 yieLded no change based on Dl.nalrers computatlon of the credlt under the

af orementloned method.

7. The deficiency for the fiscal years at lssue hereln is based upon the

Audit  Dlvls ionrs recalculat ion of the credlt  to ref lect the lncluslon of

inventory in the denomlnator of the fraction of the statutory formtrla. Dinalre

maintains that its computatlons, which excluded inventory, reflect lts lnterpre-

tation of the relevant statutory language, and that such method ls consistent

with and placed reliance upon representatlons made by Department of Conrnerce

representatives that such nethod rras proper. Flnallyr Dlnaire asserts that the

Tax Law was changed ln 1976 to speciflcalJ-y exclude inventory from the credit

calculatlon, and that such change merely cl-arifled the existing law and thereby

sanctioned Dinairers method of computing the credit durlng the flscal- years at

i ssue.

CONCLUSIONS OF LAW

A. That section 210.11(a) of the Tax Law provides that a taxpayer ownlng

or operat ing an eJ- lglble bustness facl l i ty,  as def ined ln sect lon 115 of the

Commerce Law, is allowed a credlt against the franchise tax on buslness corporatlons.

I t  is not quest ioned that pet i t ioner ls ent i t led to credit  for l ts el lg lble

business facllity; rather it is the method of computing the amount of such

credlt whi-ch is at issue.
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B. That sect ion 210.11(b) provldes a formula by whlch the amount of

credit for orrming or operating an eligible business facillty ls deternined.

During the flscal years at issue sald section provlded as follows:

"(b) The amount of the credit allowable 1n any taxable year
shall be the sum determined by nultlplying the tax otherlrise
due by a percentage to be determined by:

(1) ascertaining the percentage whlch the total  of
eligible property values durlng the period covered by
i ts report ,  as def ined ln paragraph (d) of this
subdivision and as certifled by the New York state Job
incentive board, bears to the average value of all the
t:ilxpayerrs real and tangible personal property within
the state during such perlod. For the purposes of
this subparagraph only, the taxpayerrs real and
tanglble personal property shall include not only such
property owned by the taxpayer but also property
rented to it, and the value of rented property shalL
be deemed to be elght tlmes the net annual rental
rate, that ls, the annual rental rate paid by the
taxpayer less any annual rental rate received by the
taxpayer from subrentals.

(2) ascertainlng the percentage whlch the total nages,
salaries and other personal service compensation
during such period, of employees, except general
executive officers, servtng in jobs created or retained
in an el igible area by such busLness faci l i ty,  as
cert i f ied by the New York state job incent ive board,
bears to the total  rdages, salar ies and other personal-
service compensatlon, during such period, of all the
taxpayerrs employees within the state except general
execut ive off icers

(3) adding together the percentages so determined and
dividing the result by two; provided, however, that no
wages, salaries or other personal servlce compensation
were pald or incurred by the taxpayer during such
period to employees within the state other than
general executive offlcers, subparagraph two shall be
dlsregarded and the anount of credit allowable shall
be determined by nultiplylng the tax otherwise due by
the percentage speclfled in subparagraph one.t'

c. That  subd lv is ion  (b ) (1 )  o f  sec t ion  210.11 was anended by L.1976, Ch.

L976 (after the flscal yeara924, w}aich amendment was effectlve as of JuLy 27,

hereln at issue) and provided as follows:
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"(b) The amount of the credlt all-owable in any taxable year
sha1l be the sum det,ermlned by nultlplying the tax otherwlse
due by a percentage to be determined by:

(1) ascertalnlng the percentage whlch the total of
eliglble property values durlng the period covered by
its report' as deflned in paragraph (d) of thls
subdlvision, bears to the average value of alJ- taxpayerrs
real and tangible personal property except for inventory
withln the state during such perlod. For the purposes
of this subparagraph onlyr the taxpayerrs real and
tangible personal property shall include not only such
property owned by the taxpayer but also property
rented to it, and the value of rented property shall
be deemed to be eight times the net annual rental
rate, that is' the annual rental rate paid by the
taxpayer less any annual- rental rate recelved by the
t€rxpayer from rental-s." (enphasis suppJ-led).

D. That the only lssue to be declded is whether lnventory was to be

included as part of the (average) value of rrall the taxpayerts real and tanglble

personal propertyrr in computing the credit at issue durlng years prior to the

effective date of the above-noted amendment which specifically excluded lnventory

from such computatlon.

E. That prior to the effective date of the amendment' inventory was

properly lncludabLe as part of the taxpayerrs real and tangible personal

property for purposes of computing the amount of allowable credlt. Petltlonerrs

assertion that the amendment nerely clarlfied the existing state of the law

(and the interpretation glven by the Department of Conrmerce and adopted by

pet i t ioner on i ts returns

208. l f  o f  Ar t i c le  9 -A o f

mean ttcorporeal personal

during the years at issue) ls rejected. Sect ion

the Tax Law defines rrtanglble personal propertytt to

propertyr such as machlnery, tools, implements, goodst

wares and merchandl-se, and does not mean money, deposits ln banks, shares of

stock, bonds, notes, credits or evidences of an lnt ,erest in property and

evidences of debt." Inventory cl-early falLs withln thls deflnition. Moreover'

the leglsLaturers aforementioned amendment to Tax Law sect lon 210.11(b)(1)
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specifically excluded lnventory from the computatlon, and there was no language

contained in such amendment or any other indlcatlon given that such anendment

was to be retroactlve to prlor years. The effect of the amendnent ltas to

enlarge the amount of the credit avallable. It is presumed that the leglslature

acts with a purpose, and that here the purpose nas to expand the amount of the

credit beyond that originally allowable, specificaLly by eLininating Lnventory

from the calculation.

F. That the petltlon of Dlnalre Corp. ls hereby denied and the Notlce of

Deficiency dated Decenber 21, 1977 ts sustained.

DATED: Albanyr New York STATE TAX COMMISSION

DEC 31 1984
PRESIDENT


