
$TAIE OT llf,{d YONX

STATE TAX CO}IIIISSIOil

n the l{atter o tion
of

Arcot Texti les, Inc.

for Redeteruination of a Deficiency or Revision
of a Deterninatlos or Refund of Corporation
Franchise Tax under Article 9A of the Tax Las
for the Fiscal Years Ending 4130172, 4130173 &
413s174.

Arcot Textiles, fnc.
134 Spring Strcet
l{ert York' NY 10012

and by depositing sane enclosed
poet office under the exclueivc
Senzice witbia the State of New

Ttat deponeut further says
herein and that the address set
of the petitioner.

AITIDAVIT OT UAITIIO

ia a Bostpaid properLy addreesed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitiotrer
forth oa eaid lrrapper is the lsst knorm addregg

$tate of trlew York ]
ss .  :

County of Albany l

David Parchuck, being iluly sworn, deposes and eays that he is an enployee
of, the State Tar Connission, tbat he is over 18 years of age, and that on the
.18th day of JuIy, 1984, he served tbe within aotice of Decision by certified
mail upon Arcot Textiles, Inc., the petitioner in the withia proceediag, by
enclosiag a true copy thereof in a securely sealed portpaid crapper addresscd
as follows:

$worn to before ne this
18th day of JuLy, 1984.

t oa



STATE 0F l[St'l Y0RK

STATE TAI( CCI}lHISSIOtr

In the Matter of the
of

Arcot Texti les, Inc.

for Redetermtnatioa of a Deficiency or Revieion
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Fiacal Years Ending 4130/72, 4lJ0/75 & 4130/7f .

State of l{ew York I
$ 8 .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and saye that he is ao eqrloyee
of the State Tax Cowissioo, that he is over l8 years of age, and that on tbe
18th day of July, 1984, he served tbe withia aotice of Decision by certified
mail upon l{orrie Ue1tzer, the representative of the petitioner in the withiu
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
lrrapper addressed as followe:

l{orris Meltzer
2255 Gerritsen Ave.
Broohllm, I{Y f1229

and by depositing sane enclosed in a postpaid properly addressed wrapper ia a
post office under the exclusive care and custody of the United States Postal
$ervice within the State of l{ew York.

Tbat deponent f,utther says that the said addressee ie thc representative
of the petitioaer hcrein and that the adilress eet forth on said lrapper is the
last kaorm address of, the representative of the petitioner.

Sworn to before ne this
18th day of July, f984.

Pefition
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18, 1984

Arcot  Text i les,  Inc.
134 Spring Street
New York, NY 10012

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comrnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cormenced in the
Suprene Courl of the State of New York, Albany County, within 4 months fron the
date of this notice.

fnquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 1,2227
Phone /l (518) 4s7-2070

Very truly yours,

STATE TAX COM}fISSION

Petit ioner' s Representative
Morris Meltzer
2265 Gexritsen Ave.
Brooklyn, NY 11229
Taxing Bureaur s Rept'esentative
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Apr l1  30 ,  L972,  Apr i l  30 ,  1973 and Apr i l  30 ,  L974 fo r  $665.89 ,  $1 ,5S6.19 and

$1r029.36, respect ivel-y.  These claims for cred{t  or refund were based on net

operating l-oss deductLons for the fiscal- years endlng Aprll 30, 1975 and

Apr i l  30 ,  L976 o f .  $24,662.56  and $95,761.02 ,  respec t ive ly r  wh ich  pe t i t ioner

carrLed back to the f iscal  years at issue.

3. By a 1-etter dated July 9, 1982, the Audit  Divis lon denied pet l t lonerfe

cl-aims for refund. The foll-owlng explanation was provided:

rrClalm for credit or refund must be filed wlthin 27 months from
the date of Federal credlt or refund. FederaL Forns 4f88 - St,atement
of Account Adjustment -  Refund Due were dated January 2, 1978.. .
Your claims were not fl-led wtthln such a perlod and therefore must be
denled'r .

4. Pursuant to three statements of adJustment dated January 2, 1978 fron

the Internal Revenue Service, petltLoner obtained refunds of federal corporate

income taxes  o f  $12r511.17  p1-us  Ln teres t ,  $12r891.40  p lus  in te res t  and $LL,844.94

plus interest for the f iscal  years ending Aprl l  301 L972, Aprl l  30, 1973 and

Aprl l  30, I974, respect ively.  Pet i t loner also recelved corporate lncome tax

refunds from New York City for these f iscal  years.

5. Pet i t ionerts accountant,  Morr is Meltzer,  prepared three refund clalms,

each dated November 30, L977, for overpa5ment of New York State taxes for the

periods at issue. Ile testified that they were mall-ed by first cl-ass maLl at

that t lne.

t t l  can t t  say  fo r  cer ta in  tha t  I  ma l led  then. . .  I rm pre t ty  sure  as  I
prepared them, I had then signed and I took care of the nall-ing...
And at the same time I mail-ed those, I mailed the refund cl-alms for
the City of New York.. .  The FederaL refund clalm had already been
f i led earl- ler.  Sometlne, Jul-y of 1977.t l

6.  Mr. Meltzer also test i f ied that the Audit  Dlvls lon sent rra l - i t t le

cardtt that sald the cLaims for refund were belng processed aLthough he noted he

coul-d not rrprove thtsrr .  He also noted that " I  dontt  recal-L t f  t t  ( the card)
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lras ln response to this or some other reguest,  some other i tem. So, I  canrt

obviously sayrt.

7.  Pet i t ioner,  which is no longer in busLness, was described by l ts

accountant as a rrtextlle jobberrr owned by two sharehol-ders' Gllbert Aronowitz

and Phill-ip Rabln.

8. There is no evldence of a postmark to show that petitloner nail-ed the

claims for refund on or about November 30, 1977.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law S1087(c) and (d),  pet l t loner was required to

flle lts refund cl-aims by April 2, 1980 (which Ls two years and nlnety days

from the date of the statements of adJustment received by petltioner from the

Internal Revenue ServLce).

B. That Tax Law $f087(e) provides, in part ,  as fol lows:

"Fai lure to f l1e claim wlthln prescr ibed perlod. --  No credlt  or
refund shal1 be al lowed or made.. .af ter the explrat ion of the appl- i -
cable period of l - ln i tat ion specif ied ln thls art ic le,  unless a claim
for credit or refund is filed by the taxpayer wlthln such perlod".

C. That Tax Law $1091(a) provides, ln part ,  as fol lows:

"Timely nailing. -- If any return, decl-aration of estlmated tax'
c la im. . . requ l red  to  be  f i led . . .w i th in  a  p rescr ibed per lod  or  on  or
before a prescrlbed date under authority of any provi-sion of thls
ar t l c le  ( twenty -seven) r  o r  o f  a r t i c le . . .n ine-a . . . f s ,  a f te r  such
period or such date, del-ivered by Untted States mall to the tax
conmission, bureau, offlce, offlcer or person with whlch or wlth whon
such document is required to be f l led.. . the date of the United States
postmark stamped on the envelope shall be deemed to be the date of
delivery. This subsection shal-l apply only if the postmark date
fal ls within the prescrLbed period or on or before the prescr lbed
date for the f i l ing of such document. . .and only l f  such document or
palment was deposited ln the mail-, postage prepaid, properly addressed
to the tax commigsion, bureau, office, offlcer or person with whlch
or with whom the document is required to be filed or to whlch or to
whom such payment is required to be nade. If any document or Paynent
is sent by Untted States registered mal l- ,  such registrat ion sha1l be
prlna facie evidence that such document or paJment was dellvered to
the tax conmissl-on, bureau, office, offlcer or person to whLch or to
whom addressedrr.
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D. That Tax Law S1091(a) ls patterned after I .R.C. 57502, rrTinely Mal l lng

Treated As Tinely Flllng and Paylng".

E .  That  Treas .  Reg.  5301.75O2-L(d) (1 )  p rov ldes  as  fo l -Lows:

I'section 7502 ts not appl-icable unless the document ls delLvered
by U.S. nal l -  to the agency, off lcer or of f ice wlth whlch l t  ls
required to be filed. However, if the docunent is sent by reglstered
maiL or cert i f ied mal l ,  proof that the document was properly regls-
tered or that a postmark certlfled urail senderfs recel.pt was properl-y
lssued therefor, and that the envelope or wrapper was properly
addressed to such agenclr  of f icer or of f ice shal- l  const l tute pr lma
facie evldence that the document was delivered to such agency'
o f f l cer ,  o r  o f f i cer ! .

F. That to be tlnel-y, petitionerts refund clains should have been del-lvered

to the Audit Dl-vislon by Aprll 2, 1980, or the claims should have been deLivered

in an envelope bearing a Unlted States postmark of a date prior to Aprll 3,

1980. The petltloner has not shouldered lts burden of proof under Tax Law

S1089(e) to show that the refund cl-ains were timely dellvered to the Audlt

Dlvls ion. Proof of mai l ing by registered mal l  (or cert l f led mal l  for that

natter) was not shown. Proof of naillng by ordinary nalL does not satisfy the

requlrement of provlng tinely dellvery of the refund claims to the Audlt

D i v i s l o n .  S e e  D e u t s c h  v .  C . I . R . ,  5 9 9  F . 2 d ,  4 4  ( 2 d  C i r . ) ,  C e r t .  d e n i e d ,  4 4 4  u . s .

1015 .

G. That the pet i t ion of

oo'ToL^i'6Tgtffw vork
Arcot Text l les,

STATE

Inc. is denled.

TAX COMMISSION

PRESIDENT
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#*? <nrru> Sta te  o f  New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Request

z /er,

Recuest$ Xppu"l, Bureau
Room 107 - Btdg. +g
Slafe Campsg

Please f ind most  recent  address of  taxpayer descr ibed below; return to person named above.

Soc ia l  Secur i ty

Nar"e-

Date  o f  Pe t i t

/3 4 -gArrr-.>z-(fr*
fb p4arc V,aa12-

Resu l ts  o f  search  by  F i les

a d d r e s s :

O t h e r :

Searched by Sect ion

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 18, 1984

Arcot  Text i les,  Inc.
134 Spring Street
New York, NY 10012

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the admiaistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceediqg in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

fnquiries concerning the cornputation of tax due or refund allowed in accordaace
with this decision may be addressed to:

NYS Dept. Taxation and Finance
taw Bureau - litigation Unit
Building if9, State Campus
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Morris Meltzer
2265 Gercitsen Ave.
Brook1yn, NY 11229
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

ARCOT TEXTTLES, rNC.

for Redetermination of a Deficiency or for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Fiscal Years
Endlng Apri l  30, L972, Apri l  30, L973 and
Apr i l  30 ,  1974.

Whether petitioner fll-ed tlmeJ-y claims for refund

for the f iscal-  years ending Apri l  30, L972, Apri l  30'

FINDINGS OF FACT

Petl t loner,  Arcot Text i les, Inc.,  134 Spring Street,  New York, New York

10012, f l led a pet l t ion for redeterminat lon of a def ic iency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the fiscaL years

endlng Apri l  301 1972, Aprl l  30, 1973 and Aprt l  30, 1974 (Fl1e No. 38608).

A formal hearing was hel-d before Frank W. Barrle, Ilearing Officer, at the

offtces of the State Tax Cournisslon, Two World Trade Center, New York, New

York ,  on  February  9 ,1984 a t  10 :45  A.M.  Pet l t l "oner  appeared by  Mor r is  Me l tzer ,

C.P.A. The Audlt Divlsion appeared by John P. Dugan, Esq. (Deborah Dlryer'

Esq.  r  o f  counse l ) .

ISSUE

DECISION

of corporatlon tax paid

1973 and Apr l l  30 '  1974.

1. Pet i t loner,  Arcot Text i l -es, Inc.,  t imely f i led l ts New York State

corporat ion franchlse tax reports for the f iscal  years ending Apri l -  30'  1972,

Apri l -  30, 1973 and Aprl l  30, 1974.

2. On June 1, 1982, the Audtt Dlvislon receLved three claims for credlt

or refund of corporatlon tax pald from petitloner for the fiscal years endlng
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Apr l l  30 '  L972,  Apr i l  30 ,  L973 and.  Apr i l  30 ,  L974 fo r  $665.89 ,  $1 '556.19  and

$11029.36, respect ively.  These claims for credit  or refund were based on net

operat ing loss deduct ions for the f iscal  years endlng Aprl1 30'  1975 and

Apr i l  30 '  L976 o f  $24,662.56  and $95,761.02 ,  respec t ive ly r  wh ich  pe t i t ioner

carr ied back to the f iscal  years at Lssue.

3. By a let ter dated July 9, L982, the Audlt  Divis ion denl-ed pet l . t ionerrs

cl-alms for refund. The foll-owing explanation was provided:

"Claim for credit or refund nust be fil-ed withLn 27 months from
the date of Federal  credlt  or refund. Federal  Forms 4188 - Statement
of Account AdJustrnent - Refund Due were dated January 2, 1978...
Your claims rrere not fll-ed within such a period and therefore must be
den iedr r .

4. Pursuant to three statements of adJustment dated January 2, 1978 fron

the Internal Revenue Service, petJ-tioner obtained refunds of federal corporate

lncome taxes  o f  $ t2 ,511.17  p t -us  in te res t ,  $17,891.40  p lus  in te res t  and $11 '844.94

plus interest for the f iscal  years endlng Apri l  30, L972, Aprl l  30, 1973 and

Aprl l  30'  I974, respect ivel-y.  Pet i t ioner also recelved corporate. lncome tax

refunds from New York Clty for these f iscal  years.

5. Petitionerts accountant, Morrls NIe1-tzetr prep€tred three refund cLalmst

each dated November 30, L977, for overpayment of New York State t,axes for the

periods at lssue. He test i f led that they were mai led by f l rst  c lass mai l  at

that t lme.

t t l  can t t  say  fo r  cer ta in  tha t t l  ma i led  them. . .  I rn  p re t ty  sure  as  I
prepared them, I  had them signed and I  took care of the mai l- ing.. .
And at the same tlme I maLled those, I mailed the refund clalms for
the Clty of New York... The Federal refund clain had al-ready been
f i led earl ier.  Sometime, July of L977."

6. Mr. Meltzer aLso test i f ied that the Audtt  Dlvis ion sent r fa l - i t t le

cardtt that said the claims for refund were being processed although he noted he

could not t 'prove thisr ' .  He al-so noted thatt t l  donrt  recal l  i f  i t  ( the card)



was in response to thls or some

obviousJ-y saytt.

7.  Pet i t loner,  which is no

accountant as a rr text i le 
Jobberr l

and Phll-lip Rabin.
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other requestr sortr€ other i t .em. So, I canrt

longer in business, was described by lts

owned by two sharehol-ders, Gilbert Aronowitz

8. There is no evidence of a postmark to show that petitloner malled the

claims for refund on or about November 30, L977.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law $1087(c) and (d),  pet i t loner was required to

flle its refund claims by April- 2, 1980 (whlch ls two years and ninety days

from the date of the statements of adJustment recelved by petltloner from the

Internal Revenue Servlce).

B. That Tax Law $1087(e) provides, ln part ,  as fol lows:

"Fai lure to f l1e clain wlthln prescr ibed perlod. --  No credlt  or
refund shal l  be al lowed or made.. .af ter the expirat lon of the appLi-
cable period of l in l tat ion specif ted Ln thts art ic le,  unless a claim
for credit or refund is fll-ed by the taxpayer within such perlod".

C. That Tax Law $1091(a) provides, ln part ,  as folJ-ows:

I'Tinely mailing. -- If any return, declaration of estimated tax,
c la im. . . requ l red  to  be  f i led . . .w i th in  a  p rescrLbed per iod  or  on  or
before a prescribed date under authorlty of any provision of thls
ar t i cLe  ( twenty -seven) ,  o r  o f  a r t i c le . . .n ine-a . . . i s ,  a f te r  such
period or such date, del ivered by UnLted States mal l  to the tax
connlssion, bureau, office, officer or person with which or with whom
such document is required to be f l led.. . the date of the United States
postmark stamped on the envelope shal-l be deemed to be the date of
dellvery. This subsection shall apply only lf the postmark date
fa1ls wlthin the prescr ibed period or on or before the prescr lbed
date for the f l l ing of such document. . .and only i f  such document or
paynent was deposited ln the mail-, postage prepaid, properly addressed
to the tax commisslon, bureau, off lce, of f lcer or person with whlch
or with whom the document is requlred to be ftled or to whlch or to
whom such payment is required to be made. If any document or pa)rnent
is sent by United States registered urai l r  such registrat lon shal l -  be
prlma facie evldence that such document or payment rilas delivered to
the tax cornmission, bureau, off ice, of f icer or person to whlch or to
whom addressedrr.
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D. That Tax Law $1091(a) is patterned after I .R.C. 57502, "Tlmely Mai l lng

Treated As Tinely Filing and Payingrr.

E .  That  Treas .  Reg.  5301.7502-L(d)  (1 )  p rov ldes  as  fo l lows:

rrsection 75O2 Ls not appll-cable unless the document is dellvered
by U.S. nai l  to the agency, off lcer or of f ice wlth whlch i t  is
required to be flled. I{owever, if the document is sent by registered
mall or certlfied rnail-, proof that the document nas properl-y regl-s-
tered or that a postmark cert i f ied mai l  senderrs receipt r tas properly
issued therefor, and that the envelope or lrrapper was properly
addressed to such agenclr  of f icer or of f ice shalL const l tute pr ina
facie evidence that the document was delivered to such agency,
o f f l cer ,  o r  o f f l cer r .

F. That to be tirnely, petltionerts refund claLms should have been dellvered

to the Audit Divislon by April 2, 1980, or the claims should have been del-lvered

in an envelope bearing a United St,ates postmark of a date prior to Aprll- 3,

1980. The petltloner has not shouldered its burden of proof under Tax Law

$1089(e) to show that the refund clains were tlmely dellvered to the Audit

Dlvislon. Proof of maLling by reglstered rnail (or certifled mail- for that

matter) Iras not shown. Proof of malllng by ordinary mail does not satisfy the

regulrement of proving tlmely delivery of the refund claims to the Audit

D i v i s l o n .  S e e  D e u t s c h  v .  C . I . R . ,  5 9 9  F . 2 d , 4 4  ( 2 d  C i r . ) ,  C e r t .  d e n i e d ,  4 4 4  U . s .

1015 .

G. That  the pet i t ion of

DATED: Al-bany, New York

JUL 18 1984

Arcot Text l les,

STATE

Inc. is denled.

TAx COMMISSION

PRESIDENT


