
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

North Shore Instrument Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Detenninat ion or a Refund of Corporat ion
Franchise Tax under Article 94 of the Tax Law for
r h e  F / Y / E  9 / 3 0 1 7 8  & .  9 1 3 0 1 7 9 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon North shore rnstrument Corp.,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

North Shore Instrument Corp.
c/o Nathan S. Brody
123 Grove Ave.
Cedarhurs t ,  W 11516

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cust.ody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knovrn address
of the pet i t ioner.

Sworn to before me this
27th day of t [ay, 1983.

AUTHORIZED TO INISTER
OATHS PTNSUA}TI
SECTION I74

TO TAX IJAW
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In the Matter of the Pet i t ion
o f

North Shore Instrument Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 94 of the Tax Law for
rhe  F /Y/E 9 /30 /78  & 9 /30 /79 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Nathan S. Brody the representative of the petitioner in the within
proceeding'  bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Nathan S. Brody
123 Grove Ave.
Cedarhurs t ,  W 11516

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exi lu" ive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t . ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

/__

AI'THORIZED TO STER
OA,THS PUNSUANT
SECTION I74

T0 IAI IrAlfl



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I {ay  27 ,  1983

North Shore Instrument Corp.
c/o Nathan S. Brody
123 Grove Ave.
Cedarhurs t ,  NY 11516

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building ll9 State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Nathan S. Brody
123 Grove Ave.
Cedarhurst,  NY 11516
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NORTH SHORE INSTRT]I"IEM CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Corporation Franchise Tax under
Art ic le 9-A of the Tax Law for the Fiscal Years
Ending September 30, 1978 and September 30,
1979.

DECISION

Petit ioner, North Shore Instrument Corp., c/o Nathan S. Brody, 123

Grove Avenue, Cedaphurst, New York 11515, f i led a petit ion for redetermination

of a deficiency or for refund of corporation franchise tax under Art icle 9-A of

the Tax Law for the fiscal years ending September 30, 1978 and September 30,

1979 (Fi le No. 29094).

A fonnal hearing was held before Daniel J. Ranall i ,  Hearing 0ff icer, at

the offices of the State Tax Cormission, Two World Trade Center, New York, New

York, on September 14, 1982 at 1:30 P.M. Petit ioner appeared by Nathan S.

Brody, CPA. The Audit Division appeared by Paul B. Coburn, Esq. (Inoin Leyy,

Esq .  ,  o f  counse l ) .

ISSI]E

l{hether petitioner }ras liable for Corporation Franchise Tax after it had

notified the Department of Taxation and Finance that it was no longer doing

business, but where it  had not f i led an application for consent to dissolution

with the State Tax Commissi-on and a cert i f icate of dissolution with the Secretary

of  State.
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FINDINGS OF FACT

1.  0n  September  1 ,  1977 pe t i t ioner ,  Nor th  Shore  Ins t rument  Corp . ,

filed a Corporation Franchise Tax Report for the taxable period beginning

October 1, 1976 and ending September 30, 7977. Pet i t ioner had marked a box on

the front of  the return indicat ing that this was i ts cessat ion return because

it  had dissolved. Pet i t ioner had also pr inted, in red, the words "Final

Returnil at the top of the return. Attached to the return was a letter fron

Charles Rapp, President,  stat ing that the corporat ion had wound up i ts affairs

and was dissolving and that i t  understood that i t  would no longer be l iable for

franchise taxes after September 30, L977. Also attached to the return was a

resolut ion of pet i t . ionerrs board of directors and stockholders to dissolve the

corporat ion.

2. The aforesaid return indicated that pet i t ioner was ent i t led to a

refund of $623.00. 0n February 15, 1980 the Audit  Divis ion issued a Statement

of Tax Reduction or Overpayrnent approving a refund to petitioner of $623'.00,

p lus  $57.37  in te res t ,  less  $250.00  fo r  each o f  the  years  end ing  September  30 ,

1978 and September  30 ,  7979,  fo r  a  ne t  re fund o f  $180.37 .  The $500.00  w i thhe ld

was appl ied to the minimum tax due for each of the years in issue.

3. 0n Apri l  17, 1980 pet i t ioner f i led a pet i t ion claiming that i t  was

ent i t led to a refund of the $500.00. The basis of pet i t ioner 's claim was that

it had notified the Department of Taxation and Finance that it was going out of

business in 1977 and that pet i t . ioner should not be held t iable for the taxes

for the intervening years when the Department had taken two years to notify

pet i t ioner that addit ional taxes were due for those years because pet i t ioner

had not yet properly dissolved.
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4, At no t ime during the years in issue did petit ioner f i le an application

for consent to dissolution with the State Tax Comrnission or a cert i f icate of

dissolution with the Secretarv of State.

CONCIUSIONS OF tAW

A. That sect ion 1004 of the Business Corporat ions law provides that the

Department of State wi l l  not f i le a cert i f icate of dissolut ion unless the

consent of the State Tax Cormission to the dissolut ion is attached thereto.

Upon such f i l ing the corporat ion is dissolved.

B. That sect ion 197 of the Tax Law provides that:

"where an appl icat ion for consent to dissolut ion, as provided in
sect ion 1004 of the Business Corporat ions Law, is f i led with the tax
commission prior to the commencement of any tax year or period by a
corpora t ion  sub jec t  to  tax  under  a r t i c les  n ine  or  n ine-a . . . ,  such
corporat ion shal l  not be l iable for any tax imposed by said art ic les
fo r  such fo l low ing  year  o r  per iod . . . ,  p rov ided tha t  the  cer t i f i ca te
of dissolut. ion for such corporat ion is duly f i led in the off ice of
the secretary of state within sixty days after the commencement of
such tax year and such corporation does not conduct business in such
tax  year  o r  per iod . t t

C. That, inasmuch as petitioner had failed to comply with the requirenents

of either of the aforenentioned statutes during the years in issue, it had not

yet been properly dissolved and cont inued to be l iable for the corporat ion

franchise tax.

D. That t'everyone is presumed to know the Tax Law" (Mabie v. Fullerr 255

N.Y. 194, 207). While the Departnent of Taxation and Finance may, as a conven-

ience to taxpayers, provide advice with respect to the Tax Law, the ultimate

responsibility for timely and proper filing of documents lies with the individual

taxpayer. The fact that the Audit Division took over two years to audit

petit ioner's return did not excuse petit ioner fron f i l ing the necessary dissolution

forms with the proper agencies.
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E. That the petit ion of North Shore Instrument Corp. is denied and

the Statenent of Tax Reduction or Overpa;rment issued February 15, 1980 is

sustained.

DATED: Albany, New York

MAY 2 ? 1983
STATE TAX COMMISSION

{€Tflfg m


