
STATE OF NEW YORK

STATE TAX COIIT{ISSION

fn the Matter of the Petition
of

Pbit ip Morris, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Art.icle 9-A of the Tax Law for
the Years 1971,  1972,  L973,  1975,  1976 e L977.

That deponent further says that
herein and that the address set forth
of the petitioner.

Sworn to before rne this
22nd day of Novenber, 1983.

ASFIDAVIT OF }lAIf,ING

State of New York
County of Albany

Connie Hagelund, beiag duly sworn, deposes and says tbat she is an
employee of the State Tax Cornmission, over 18 years of age, and that on the
22nd day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Phil ip Morris, Inc., the petit ioner in the within
proceeding, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Phil ip Morris, Inc
100 Park Ave.
New York, NY 10017

and by depositing same eaclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

the said addressee is the petitioner
on said vrrapper is the last known address



STA1T OT NSW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Phil ip Morris, fnc. :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law for:
the Years 1971, L9.72, L973, 1975, L976 & 1977.

AIT'IDAVIT OF MAITING

$tate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the $tate Tax Cornnission, over 18 years of age, aod that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
certified nail upon James W. Shea the representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lor+s:

James If. Shea
Conboy, Hewitt, 0'Brien & Boardman
20 Exchange Pl.
New York, l{Y 10005

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United $tates Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
22nd day of November, 1983.

/IU?IIORIZTD ?O ADMINISTER

3#lifri,r1;N*0" ro rAx tAiry



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 22, 1983

Phil ip Morris, Inc.
100 Park Ave.
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be iastituted under
Article 78 of the Civil Practice Law and Rules, and nust be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9 State Campus
Albany, New York 12221
Phone /f (518) 457-2070

Very truly yours,

STATE TN( COUIfiSSION

Petitioner' s Representative
James W. Shea
Conboy, Hewitt, OrBrien & Boardnan
20 Exchange PI.
New York, NY 10005
Taxing Bureaut s Representative



STATE Otr'NEW YORK

STATE TN( CO}IMISSION

fn the Matter

Philip Morris

of the Petition
of
Industr ia l ,  Inc. AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law
for the Years 1976 & L977,

State of l{ew York
County of Albany

Connie llagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Comurission, over 18 years of age, and that on the
22nd day of November, 1983, she served the within notice of Decision by
cert i f ied nail  upon Phil ip Morris Industrial,  Inc., the petit iooer in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Phil ip Morris Industrial,  fnc.
P .0 .  Box  294
Milwaukee, lrll 53201

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the Unit,ed States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit.ioner.

Sworn to before ne this
22nd day of Novenber, 1983.
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STATE OF NEW YORK

STATE TAX COUIfiSSION

In the Hatter of the Petition
of

Phil ip Morris ladustrial,  Inc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1976 & L977.

AITIDAVIT OT MAIf,IIIG

State of New York
County of Albany

Connie Hagelund, beiag duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
certified nail upon James W. Shea the representative of the petitioner in the
withia proceeding, by enclosing a true copy thereof in a securely sealed
Bostpaid wrapper addressed as follows:

James [,1. Shea
Conboy, Hewitt, OrBrien & Boardnan
20 Exchange Pl.
New York, lfY 10005

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post. office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of Nerg York.

That depo[ent further says that the said addressee is the representative
of the pet.itioner herein and that the address set forth on said vrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
22nd day of November, 1983.

AUTIICRIZED TO ADI\,III{ISTER .
OI'ITiS PIIRSUANT TO TAX I,AW

sEcTr0l{ 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 22, 1983

Philip llorris fndustrial, fac.
P .0 .  8ox  294
Milwaukee, WI 5320f

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conrnission can only be instituted under
Article 78 of the Civil Practice f,aw and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatioa and Finance
Law Bureau - Litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phoqe # (518) 457-2070

Very truly yours,

STAIE TA,Y CO}I}flSSION

cc: Petit ioner's Representative
James [./. Shea
Conboy, Hewitt, OrBrien & Boardnan
20 Exchange Pl.
New York, NY 10005
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TN( COMI{ISSION

In the Matter of the Petition
o f

l{ilIer Brewing Co.

for Redeterniaation of a Deficiency or a Revision
of a Determinatiou or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1976 & 1977.

AI?IDAVIT OT MAIII}IG

Sfate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the SLate Tax Comnission, over 18 years of age, and that on the
22nd day of November, 1983, sbe served the sithin notice of Decision by
certified nail upon Miller Brewing Co., the petitioner in the within
proceedingr by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Miller Brewing Co.
3939 W. Ilighland Blvd.
llilwaukee, WI 53208

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before ne this
22nd day of November, 1983.

OATiiS i,Ui-iSU::litl T0
SECI'ICII }74

i}IIS?ER
IA*r( IJAW



STATE OT NSW YORK

STATE TAX COM},IISSION

In tbe Matter of the petition
o f

Mil ler Brewing Co.

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years .1976 & 1977.

AITIDAVIT OF MAITIIIC

State of New York
County of Albany

- connie- Hagelund, being dury sworn, deposes and says that she is an
enployee of the State Tax Comrrission, over 18 years of age, and that on the
22nd day of November, 1983, she served the witlin notice-oi Decision by
certified mail upon James W. Shea the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

James Id. Shea
Conboy, Ilewitt, 0'Brien & Boardman
20 Exchange Pl.
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(Post office or official depository) untlei the- exllusive care and cuilody of
the united states Postal service within the state of l'Iew york.

_ - That deponent further says that. the said addressee is the representative
of the petitioner herein and that the address set forth on said wl"pper is the
last known address of the representative of the petitioner.

Sworn to before rne this
22nd day of November, 1983.

AU'II'iCL'rZID T0 ADII{IIIISTER
6;rl;i li-tistiAi'Il To TAx I'Aw
sEcTrc:l 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORR 12227

Novenber 22, 1983

Mil ler Brewing Co.
3939 I,l. Highland Blvd.
Milwaukee, WI 53208

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1090 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civi l  Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building /19 State Campus
Albany, $ew York 12227
Phone / l  (518) 457-2A7A

Very truly yours,

STATE TAX COI,IMISSION

Petitioner' s Representative
James lf. Shea
Conboy, Hewitt,  0'Brien & Boardnan
20 Exchange Pl.
New York, NY 10005
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PHILIP MORRIS INCORPOMTED

for Redetermination of a Deflciency or for
Refund of Franchlse Tax on Buslness Corporations
under Article 9-A of the Tax Law for the Years
1 9 7 I ,  L 9 7 2 ,  L 9 7 3 ,  L 9 7 5 , 1 9 7 6  a n d  L 9 7 7 .

In the Matter of the PetltLon

o f

PHILIP MORRIS INDUSTRIAL INCORPORATED

for Redetermlnation of a Deflclency or for
Refund of Franchlse Tax on Buslness Corporatlons
under Artlcle 9-A of the Tax Law for the Years
1976 and L977.

DECISION

In the Matter of the Petltlon

o f

MILLER BREI{ING COMPAT{Y

for Redeterninatl.on of a Deficiency or for
Refund of Franchtse Tax on Buslness Corporatlons
under Article 9-A of the Tax Law for the Years
1976 and L977.

Petlti.oner, Phllip Morrls Incorporated, 100 Park Avenue, New York, New

York 10017, fLLed a petitlon for redeternlnation of a deflciency or for refund

of franchise tax on buelness corporations under Artlcle 9-A of the Tax Law for

the years L97L, L972, 1973, L975, 1976 and 1977 (Fl le Nos. 20697 and 3O277).

Petitioner, PhLllp Morrls Industrial Incorporated, P.O. Box 294' llLLvaukee,

Wlsconsln 53201, filed a petltion for redetermlnatlon of a deflclency or for
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refund of franchlse tax on business corporatlone under Artlcle 9-A of the Tax

Law for the year 1977 (Fl le No. 30278).

Petltioner, Mlller Brewlng Conpanyr 3939 West Highland Boulevard' Mllwaukee,

l{iseonsin 53208, filed a petitlon for redetermlnation of a deflclency or for

refund of franchise tax on business corporatlons under Artlcle 9-A of the Tax

Law for the years 1976 and 1977 (FiLe No. 30276).

A consslidated fornal hearing was hel-d before Doris E. Steintrardt' Eearing

Officer, at the offlces of the State Tax Comleslon, Two $Iorld Trade Ceoter,

New York, New York, on Noveuber 16, L982 at 9:25 A.M., with al l  br lefs to be

subnitted by February 8, 1983. PetLtloners appeared by Conboy, HewLtt, OfBrlen

& Boardrnan, Esqs. (Janes W. Shea, Esq.r of counsel). The Audic Dlvisloa

appeared by Paul B. Coburn, Esq. (Irwln Levyr EBq. e of counsel).

rssuB

Whetherr in its deternlnation of interest attrlbutabl-e to subsidiary

capital requlred to be added back to the entLre net income of petltloner Phlllp

Morrie Incorporated pursuant to Tax Law sectlon 208.9(b)(6), the Audlt DivLslon

erroneousLy falLed to take cognlzance of royalties received from subeldLaries

and includible ln entlre net income.

FINDINGS OF FACT

1. Petitioner Philtp Morris Incorporated ("Phllip Morrlsr') ls a corporation

organized and exlsting under the laws of the Comonwealth of VirglnLa. It 18

engaged prinarlly Ln the manufacturing bueiness, Lncludlng the manufacture of

tobacco products. Executlve officea are malntained at 100 Park Avenue, New

York, New York.

Petitioner Philip Morris IndustriaL lncorporated (ttlnduetrialrr) le a

corporatton organized and existing under the laws of the State of Delaware. It
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is a wholly-owned subsidlary of Phllip Morrls and ls engaged prlnarlly ln

deslgnlng and manufacturing product packaging.

Petltioner MilLer BrewLng Conpany (rrMlllerrr) ls a corporaclon organlzed

and exLsting under the Laws of the State of !,llsconsin. It is a who1ly-owned

subsldLary of Phllip ltorrLs and le engaged prlnarlly ln the manufacture, sale

and dlstributlon of beer.

2, Phtllp Morris tluely flled franchlse tax reporte for the taxable years

197L, 1972, 1973 and L975. Phillp Morris, together with IndustrLal and MllLer'

tlmely flled comblned franchlse tax reports for the taxable years L976 and,

L977 .

3. After audlt of petl-tionerst books and reeords, the Audlt Dlvlglon

lssued to Philtp MorrLs Btatements of audlt adjustnent and notlces of deflcl€rclr

asserting additlonal franchiae tax due under Article 9-A of the Tax Law,

scheduled as f ol-lows:

DATE NOTICE OF
YEAR DEFICIENCY ISSUED TAX INTEREST TOTAL

r97 r  L2 lL5 l76  $  72 ,560 .00  $  20 ,680 .00  $  93 ,240 .00
L972  t z l  L5176  58 ,684 .00 ,  16 ,505 .00  75 ,189 .00
L973 r2/L5176 79,274.00 '  16,350.00 95,624.00
1975 6 lLLl79 16r ,272.00 44,430.00 205,702.00
L976 7 /2L178 883,252.A0 101,309.00 984,561.00
L977  6 lLL l79  r , 574 ,773 .00  166 ,139 .00  1 ,740 ,912 .00

The Audit Divlslon lssued to petLtloner Industrial statements of tax

reductLon or overpa)rnent for the yeare 1976 and L977 on the dates and In the

amounta as shown below.

YEAR
DATE STATEMENT

ISSUED

7 l2L l78
6 l r t l 79

TAX REDUCTION
OR OVERPAIMENT

$2 ,255.  o0
3,237.0O

INTEREST

$- -
392.00

TOTAL

$2,255.00
3 ,579 .00

L976
t977

I R.do".d to $521836.00 by stlpulatlon of the Audlt Dlvleloa at the hearing,
based upon acceptance of Phillp Morrisre CLaim for Credlt or Refund of Corporatlon
Tax Paid for 1973.
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For the taxable year L976r the Audlt DLvision lssued to petltioner

l{111-er a Statenent of Tax Reductlon or Overpayment, under date July 21, 1978,

reflectlng a reductlon in or overpa1rment of franchiee tax in the amount of

$34,091.00, plus l -nterest of  $3,910.00. For the yeat L977, the Audlt  Dlvls lon

lssued to ll l l ler a Statement of Audit MJustnent and Notlce of Deficlency,

under date June 11, L979, asserting additlonal franchlse tax due ln the amount

o f  $303,218.00 '  pLus  Ln teres t  o f  $31,990.00 ,  fo r  a  to ta l  due o f  $3351208.00 .

The Audlt Division disallowed petitionerst comblned reports for the

years L976 and, 1977, on the ground that the corporatlone fal.led to obtaln the

prlor pernlsaion of the Tax Comlsslon to ao fiLe, and recomputed each petl-

tionerrs franchise tax I-iabit-lty on a aeparate basis. At the fornal hearing

and ln petitLonerst post-hearlng brlef, petitlonersr representative conceded

the adJustments arlslng from disallowance of the comblned flllng.

In additlon, for each year at issue, the Audlt Dlvlslon dlsallowed

lnterest expense of Phillp Morris whlch the Dl.vlslon deemed Lndlrectly attributable

to subsidiary capital and added those a,mounts back to Phlllp llorrtets entlre net

lncome.

4 .  Dur ing  the  years  L97I ,  L972,  1973,  L975,1976 and L977,  Ph l l lp  Mor r le

recelved income from lt,s subsidiarles Ln the forn of dlvidends' lnterest and

royal-ties, as f oLl-ows:

DIVIDENDS AT{D
INTEREST AS PERCBITAGE

OF TOTAL INCOME
FROM SUBSIDIARIESYEAR

L97 L
1972
197  3
L975
L97 6
L977

DIVIDENDS A}ID
INTEREST

$  3 , 8 3 6 , 9 5 3
5,  g6g,  g03

13,o47 ,gL7
9,692,L67
7  , 42L ,8L9
8,2L4,584

ROYALTIES

$  5 ,439 ,867
7  , 29L ,4L6
8 ,659 ,003

12,262,579
12,7 L3,4gL
17 ,553,969

TOTAJ,

$  9 ,276 ,720
13,160,2L9
2L,706,820
2L,954,745
20 ,  135 ,300
25,768,553

417"
45
60
44
37
32
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Each year, Phlllp Morrls lncluded the royalties received in lts computatlon of

entlre net tncome (upon whlch lt pald franchlse tax), and excluded therEfrom

the divldends and interest Ln accordance with Tax Law sectLon 2O8.9(a) (1).

5. The Audit Dlvisionrs formuLa ln arriving at the anount, of lnterest

attrlbutable to subsldiary capital was aa foll-ows:

average of investments
ln subsidiariee x total lnterest expenae.

average of total- asaets

The part ies have agreed that the above fractLon equal.ed 26.907",26.317",24.287",

L7.82"/" ,  16.287( and 15.6L7" for the taxable years L97L, 1972, L973, L975, L976

anrd L977, respectivel-y. The amount of interest expense determlned ln accordance

wlth the fornula and added back to PhlJ.lp Morrlsts entlre net lncome by the

Audit Division pursuant to section 208.9(b) (6) for each of the years under

conslderatlon was as foll-ows:

INTEREST ATTRIBUTION
AUDIT DIVISIONIS PER PHILIP MORRIS'S

YEAR INTEREST ATTRIBUTION FRAT{CHISE TAX REPORT BAJ.A}ICE

L97I
r972
1973
L975
t976
L977

$  9 ,011 ,534
9 ,887 ,018

13 ,419 ,699
16 ,005 ,2gg
L5 1229,937
L4,659,764

$ - -
1  r  568 ,413
3 ,oog r45o
L ,973 ,366
2,500,  004
2 ,469 ,437

$  9 ,011 ,534
8 ,  318 ,  605

LOr4LL,238
14 ,031 ,932
L2,728,933
L2,L90,327

6. It iB the posLtlon of petitloner Phtllp Morris that the Audlt Dlvlslonfe

determlnation of Lnt,erest attrlbutabLe to subsidLary capltaL waa erroneoue and

unreaaonabLe because the Audit Dlvlsion falled to recognlze the anount of

interest attrlbutable to eubsldiary capltalr the lncome (royaltles) from whlch

was lncludible in entire net lncone. Petitloner Phlllp Morris matntalne that

the interest attributabl-e to subaldLary capltal required to be added back to

entire net lncome is properly determlnable under either of the followlng

uethods:



-6-

(a) Determine the amount of tnterest attrl-butable to income from
subsLdlary capital which is lncludible in entire net lncome and
whlch is exeludable from entire net lncome. Under thls method,
the amounts of lnterest attrlbutable to subeldiary capltal, the
income from which is qxcludable from entire net lncome, would
e q u a l  $ 3 , 6 9 4 , 4 7 3  ( 4 I % '  x  9 , 0 1 1 , 5 3 4 ) ,  $ 4 , 4 4 9 ' L 5 8  ( 4 5 %  x  $ 9 , 8 8 7 , 0 1 8 ) ,
$ 8 , 0 5 1  , 7 8 2  ( 6 0 7 "  x  1 3 , 4 1 9 , 6 8 8 ) ,  $ 7 , 0 4 2 , 3 3 L  ( 4 4 7 "  x  $ 1 6 , 0 0 5  , 2 9 8 ) ,
$5 ,634,707 (37% x  $15,228,937> and $4 ,69L,L24 (32% x  $L4,659,764)
for the years L97L, 1972, L973, L975, 1976 and 1977, respect lvely.

(b) Determlne the amount of tnterest attributable to eubaldlary
capltal under the Audl.t Divislonrs formula. The amount so
determined would apply to income from eubsldlary capital which
ls excludabl-e fron entire net lncome to the extent of such
lncome, then to income from subsldLary capltal which Ls lncludlble
in entire net income. Under this method, the aoounta of lntereet
attributabLe to subsldlary capltal, the lncome from whlch Ls
excl-udable from entire net lncome would equal- $3r8361853,
$ 5 , 8 6 8 , 8 0 3 ,  $ 1 3 , 0 4 7 , 8 L 7 ,  $ 9 , 6 9 2 , L 6 7 ,  $ 7 , 4 2 L , 8 1 9  a n d  $ 8 , 2 1 4 , 5 8 4  a
for  the  years  L97L,  L972,  L973,  L975,1976 and L977,  reBpect lve ly . -

CONCLUSIONS OF I.AW

A. That Tax Law sectlon 208, subdivlelon 9 furnlshes the deflnltlon for

and method of conputlng entire net lncone; paragraph (a), eubparagraph (1)

thereof provldes that entire net lncone shaLl not include ttlncome, galn6 and

losses from subsldlary capltal . . . r l Paragraph (b) sete forth those excluslons'

pernltted ln the determinatlon of entlredeductlons and credlts whlch are not

net income and provldes, in pertiaent

rrEntlte net lncome shall be determined wtthout the excluslon, deduc-
t ion or credit  of :

* * *

tt(5) ln the discretlon of the tax conrmlsslon, any €unounc of lnterest
dlrectJ-y or indlrectly and any other amount dlrectly attrlbutable ae
a carrylng charge or otherwlse to subsldtary capitaL or to lncoue,
gains or losses from gubsldlary capltal."

,- 
The percentage of lncome from subsldl.arles comprLsed of dlvldende and

Lnterest,  as set forth ln FLnding of Fact t t4t ' .

3 Th."" arnounta represent the dlvldends and interest recelved by Phlllp
Morris from lt,s subsldlarles for sueh years.



-7 -

The regul-atlon ln force for years prior to 1976 addressed the above two provLelona

as follolts:

rrAft,er determining Federal- taxable ineome, lt must be adJueted as
folLows:

* * *

Deduct from Federal taxable income:

(8) ALL dlvldendsr lnterest and galne from subsldlary capLtal...whlch
were taken lnto account ln computlng Federal taxabl-e lncome (lees, ln
the dLscretion of the State Tax Comlssion, any deductlons allowed in
computing FederaL taxable income for (1) interest which was dlrectJ.y
or indlrectLy attributabl-e, and (2) any other aoounts whl.ch were
dlrectly attrlbutable, as a carrying charge or otherhtlse, to eubsl-
dlary capltaL or to income and galns therefrom), but not any other
lncome from subsldiar iee.. . t ' .  Former 20 NYCRR 3.11(b).

The reguJ-ation effective for taxable yeare coumenclng on or aftet January I'

1976, as anended on August 20, 1979, providee as follows:

rrAdlustments: Items to be added to Federal- taxabl-e lncome...-
(a) Ln computlng entlre net J.ncome, Federal taxable income must be
adjusted by adding to lt:

* * *

(7) any anount of interest direetly or lndl.rectl-y attrlbutable to
subsldlary capital or subsLdiary income, and any other anount directLy
attributable as a carrying charge, or otherwise' to subsldlary
capital or to lncome, galns or losses from subsidiary capltal, except
to the extent such additlons are not requlred by virtue of an exercise
of dl-scretlon by the Tax Cournlsslon;

(8) all l-osses from subsidiary capltal which were deducted ln computlng
Federal  taxabLe tncome...rr .  20 NYCRR 3-2.3.

General-ly speaklng, the interest expense attrLbutable to subsldlary capital, ls

dlsall-owed as a deduction in order to prevent the taxpayer from reapLng a

double benefit, lnasmuch as the taxpayer Ls pernltted to exclude lncome from

subsidlary capitaL ln the cal-cul-atlon of lts entlre net lncome. Matter of Wegl<!

Wide Volkswagen Corp., State Tax Connn., ApriL 30, L974. (Anal-ogy may also be

profitably drawn to Rev. Proc. 72-L8, L972-L C,B. 740 and Rev. Rul. 63-27,
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L963-L C,B. 57, whtch concern alLocetion of lnterest and expenses to exenpt and

nonexempt income for purposes of Internal Revenue Code section 255.) Wtrere

interest expense cannot be directJ-y traced to subsldlary capital (or after a

dlrect traclng is enployed), an indlrect attrlbutlon is mader on the theory

that each and every asset of the parent company, lncJ.udtng Lts eubeldlarlee,

bears a proportlonate share sf the parentrs interest expense. (See the forntrla

ln FLnding of Fact "5".)

B. That petltioners have mlstakenly and mlsleadlngly characterlzed

royaltLes as lncome from subsldlary capltal. to buttress thelr principal. argtnnnt

(Flndlng of Fact t'6"). Royalties conetitute business recelpts and are properly

lncludibLe in entlre net lncome, whether recelved by the parent or by the

subsidlaries. Tax Law sectlon 208.9 and Internal Revenue Code sectlone 61(a)(6)

and 63(a). Moreover, royalt,ies are lncluded as buelnese receLpts in the

computatlon of the buslness allocation formula (and were ao treated by petitLonere).

T a x  L a w  s e c t i o n  2 1 0 . 3 ( a ) ( 2 ) ( C ) .

C. that this ComlssLon does not choose to exercise the dlecretion

accorded to Lt under Tax Law section 208.9(b)(6) to aLlow petitioner a deductlon

for the amount of interest lndlrectl"y attrlbuted to subsidlary capital. Ilere

petltioner has had the beneflt of excluding from entlre net income dividends

and interest received from subsidiary capltal- and shouLd certalnJ-y be requlred

to add back the indirectly attrlbuted lnterest. The foregolng should not be

construed, however, aa requlrlng the existence of a double benefit to a taxpayer

before such a deductlon w111 be disal-lowed for the same taxable year.

D. That the petitLon of Phlllp Morrls Incorporated ls denled, and the

not lces of def ic lency issued on December 15, L976, July 21, L978 and June 11,

L979 are sustalned.
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The petition of Phlllp Morris IndustrlaL lncorporated is hereby denled.

The petltion of Mlller Brewlng Company is hereby denled, and the

Notice of Deflclency issued on June 11, 1979 Ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

N 0v 2 21983
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 22, 1983

Phil ip Morris Industrial,  Inc.
P.0.  Box 294
Milwaukee, WI 53201

Gentlemen:

Please take notice of the Decision of the State Tax Counission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conrnenced in the
Suprene Court of the State of New York, Al-bany County, within 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - Litigation Unit
Building ll9 State Campus
Albany, New York 12227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMI{ISSION

c c : Petitioner' s Representative
James W. Shea
Conboy, Hewitt,  0'Brien & Boardman
20 Exchange Pl.
New York, NY 1.0005
Taxing Bureauf s Representative



STATE OT NEI{ YORK

slaTE tax col,rurssloN

In the tlatter of the Petltloa

o f

PEITIP }IORRIS INCORPORATED

- -u-A€ftcterrcy Or for
Refuad of Franchlee Tar on Buslness Corporatlons
under Artlele 9-A of tbe Tax Law for the Yeare
L97L,  1972,  L973,  L975,  1976 and 1977.

In the Matter of the Petitlon

o f

PEILIP MORRIS INDUSTRIAI. INCORPORATED

for Redeterul.nation of a Deflclency ot for
Refund of Franchlee Tax oa Buslaese Corporatione
uader Article 9-A of the Tax Law for the Years
1976 and L977.

DECISION

Io the Matter of, the PetLtton

of

MILLER BRXWING COMPAI{Y

for iedeterninatlon of a Deflciency or for
Refuad of FranchLse Tax on Buslness Corporetlons
under Article 9-A of the Tax Law for the Years
1976 and L977.

Petitloner, Phlllp Morrig lacorporated, 100 Park Aveaue, Ner York, New

York 10017, ftled a petitlon for redetermlnatlon of a deflcl.eacy or for refuad

of fraachlse tax on business corporatlons under Artlcle 9-A of the Tax Law for

the yeare 1971, L972, L973, L975,1975 and 1977 (Fl le Nos. 20697 and 30277).

Petttlooer, Phlllp Morrls lodustrlal Incorporated, P.0. Box 294, llllwaukee,

lflacoastn 53201, filed a petitlon for redetermlnatlon of a deflcleacy or for
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refu[d of fraactrise tax on bueiness corporattoas uader Artlcle 9-A of the Tax

Lan for the year 1977 (Ff1e No. 30278).

PetLtlooer, Mlller Brewing Coupaay, 3939 Wegt Elghland Boulevard, llllsaukee'

I{lsconsl.n 53208, flled a petttlon for redeteruinatlon of a deflcieucy or for

refuad of franchlse tax on business corporatlons uoder Artlcle 9-A of tbe Tax

taw for the years 1976 and 1977 (Flle No. 30276)

A consoLldated fornal hearLng was held before Dorls E. Stelnhardt' Eeartng

Offlcer, at the offlcee of the State Tax Comlgsion, Two [Ior].d Trade Ceoter'

New York, New York, on Noveuber 16, 1982 at 9:25 A.M., wl.th aLL brlefs to be

subnltted by February 8, 1983. Petltloners appeared by Conboy, Eewltt, OrBrien

& Boardman, Esqs. (Jaues W. Shea, Esq.e of counsel). The Audlt Dl'vlsloo

appeared by Paul B. Coburn, Egq. (Inrln LevI, Egq., of couneel).

ISSUE

Whether, ln Lts determlnatloo of lnterest attrlbutable to eubeldlary

capltal requlred to be added back to the eutlre uet lncome of petltlooer PhLllp

Morris Iocorporated pursuaat to Tax Law sectlon 208.9(b) (6), tbe Audlt Dlvlslon

erroneously falled to take cogntzaace of royaLtles recel.ved frou subsldlarlee

and lacludtble ln eatire net iacome.

FINDINGS OF FACT

1. Petltl.oner Phtllp Uorrls Incorporated (r'PhiLlp Morrls") ls a corporatlou

organized and exlstlag uader the laws of the Comonwealth of Vl.rglnla. It le

eogaged pr{narLly ln the uanufacturlag buslness, taeluding tbe nanufacture of

tobaeco products. Executlve offlces are malntalned at 100 Park Aveaue, Nes

York, New York.

Petitioner Phtlip Morrls Industrial Incorporated (ilIndugtrlalt') l,g a

corporatlou organtzed and exlstlng uader the laws of the State of Delalsare. It
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ls a wtlolly-onned eubsldLary of Phtllp Morrls and ls engaged prinarlJ.y la

deslgolng and nanufacturing product packaglng.

Petltloner M:iller Brewlng Company (rrMillerr') 
.ls 

a corporatloa organlzed

and existl.ng nnder the laws of the State of l{iscoasln. It ls a nbolly-orued

subsidlary of Phlllp llorris and Ls engaged prtoarlly la the uanufacture, sale

and dtstrlbutloa of beer.

2. Phlltp Morris ttnely flled franchise tax reports for the taxable years

1971, L972, 1973 and L975. Philtp Morris, together lrlth Industrlal aod Mlller,

tlnely flled combLned franchlse tax reports for the taxable years 1976 aud

L977 .

3. After audlt of petltlouerst books and records, the Audlt Dl.vlsloa

LEeued to Phtltp MorrLs statements of audit adJuetnent aad notlces of deficl€aclr

assertlag addLtloaal fraachlse t{xr due uader Artlcle 9-A of the Tax Las,

scheduled as followa:

L97L L2 /L5 /76  $  72 ,560.00  $  20 ,680.00  $  93 ,240.00
L972 12 l |5176 58 ,684.00 ,  15 ,505.00  75 ,189.00
L973 L2lL5l76 79,274.00'  16,350.00 95,624.00
1975 6111179 L6L,272.00 44,430.00 205,702.00
L976 7 l2L l78  883,252.00  101,309.00  984,561.00
L977 6 l lL l79  L ,574,773.00  166,139.00  1 ,740,912.00

The Audlt Dlvlsloa lssued to petltloaer Industrlal statemeotg of tax

reduction or overpayuetrt for the years 1976 and, 1977 oa the dates and la the

a[ounta ae sholm belon.

DATE NOTICE OT
TEAR DEFICI,ENCY ISSUED

DATE STATEMNT
YEAR ISSUED

TAX

TAX REDUCTION
OR OVERPAII''E}TT

$2,255.00
3 ,237 .00

INTEREST

INTEREST

$- -
392.00

TOTAL

TOTAT

$2,255.00
3,579.00

L976
L977

7 /  21178
6 lL r lTe

1 R.d.r""d to $521836.00 by attpulatioa of the Aud,lt Dlvlslon at the hearl.ng,
baged upon acceptance of Phlllp Morrlsts ClaLn for Credlt or Refund of CorPoratl.oa
Tax Pald for 1973.
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For the taxabLe year L976, the Audlt Divlslon lesued to petltloner

ltlller a Statenent of Tax Reductioa or Overpa;rnent, under date July 211 1978,

reflectlng a reductlon l.n or overpa:fmeat of franchise tax tn the amouat of

$34,091.00, plue luterest of $3,910.00. For the year L977r the Ardtt Divlston

lssued to Ulller a Statenent of Audlt AdJustnent aad Noclce of DeficleDClr

under date Jtrne I1, L979, assertlng addltloaal franchlse tax due ln the auormt

of  $303'218.00 '  p lue ln terest  o f  $31,990.00,  for  a  to ta l  due of  $335'208.00.

the Audtt Dlvislon disallowed petittoners' conbiaed reports for the

years 1976 and L977, otr the grouud that the corporatlone falled to obtalo the

prlor permleelon of the Tar Comlgslon to so flle, aad recomputed each peti-

tlonerts franchise tax 1labl1lty on a separate basls. At the fornal hearlag

and La petltLonerst post-hearlng brlef, petttlonerst represeatatlve couceded

the adJustmeuta arislng froo dlsallowaace of the comblned flllog.

Ia addltlon, for each year at lssue, the AudLt DlvlsLon dLsallowed

intereet expease of Phlllp Morrls whlch the Dlvlston deemed ladtrectly atttlbutable

to subeldtary capital and added those arnounts back to Phtllp llorrlsrs entlre net

lncome.

4. Durlng the years 1971, L972, L973, L975, 1975 and L977, Pbll lp Morrls

received Lncone froo lts eubetdlarles in the form of divldends' lnterest aud

royaltieer as follows:

DIVIDENDS AI{D
YEAR INTEREST ROYALTIES

$  3 ,836 ,853
5 ,869 ,903

13 ,047 ,817
9,692,L67
7,42L,8L9
8r2L4,594

$  5 ,439 ,867
7,29L,4L6
8 ,659 ,003

L2,262,579
L217L3,4gL
17 ,553 ,969

TOTAL

$  9 ,276 ,720
13 ,160 ,219
2L,706 rg20
21,954,745
20r  135r300
25,768,553

I'IVIDENDS AIID
INTEREST AS PSRCENTAGE

OF TqTAL INCOUE
FROU SUBSIDIARIES

4LZ
45
60
44
37
32

197 I
L972
1973
1975
L976
L977
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Each year, Phillp Morrle lncluded the royalties received ln lts conputatlon of

enttre net lncooe (upoa whlch lt pald franchlse tax), aad excluded therefrm

the dlvldends aad lntereet ln accordaace with Tax Law sectloo 208.9(a)(1).

5. Ttre Audlt Dlvlsloars foroula ln arrlvlog at tbe anouat of Lnterest

attrlbutable to subsldlary capital sas as follows:

average of lnvestments
in EubeidLarles x total Lateregt expease.

average of total aaaeta

The parties have agreed that the above fractLon equaled 26.902, 26.312, 24.282,

L7.822, L6.282 and 15.6L% fox the taxable years Lg7L, L972, L973, L975, L976

arrd L977, respectlvely. The amount of lnterest expense deterolned la accordance

rlth the forrntrla and added back to Phlllp Uorrlsrs eotlre Det lacome by the

Audlt Dlvlsioa pursuant to sectlon 208.9(b) (6) for each of the years uader

cooslderatlon lras as follolrs:

AI'DIT DIVISION'S
YEAR INTEREST ATTRIBUTION

INTEREST ATTRIBT'TION
PER PHILIP MORRISIS
FRANCIIISE TAX REPORT

$- -
1 ,568 ,413
3,008,450
L,973,366
2,500r004
2,469,437

BAI.A}ICE

$ 9 ,011 ,534
9 ,318 ,605

10,41 I  ,  238
L4,03L,932
L2,728,933
L2,L90,327

the Audlt Dlvlelours

L97L
L972
1973
L975
L976
L977

$  9 ,011 ,534
9 ,887 ,0 t8

13 ,419 ,688
16 ,005 ,298
L5,228,937
L4,659,764

6. It ls the posltion of petltioner Phlllp llorrls that

determloatloa of lnterest attrlbutable to subsldiary capLcal uaa erroneous and

unreaeoaabLe becauee the Audlt DLvlslon falled to recognlze the amount of

Lntereet attrlbutable to subeldlary capitall the lncone (royaltlee) fron whlcb

wae lacludlble ln entire net lncme. Petttloner Phl.llp Morrls nelntalns that

the lnterest attributable to subsldlary capltal requLred to be added back to

etrttre net lncooe ls properLy deternlnable under either of the followlng

nethode:
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(a) Determlne the aaount of lnterest attrlbutable to lacoue from
eubsldlary capltal whlch is lncludlble ln entl.re net incone and
whlch is excLudable from entlre tret furcome. Under thle nethod,
the amounts of lnterest attrlbutable to subsid!.ary capltal, the
lncome frou wtrlch ls gxcludable from entLre aet lncme, rcu1d
equa l .  $3 ,694 ,473  (4 I i (  x  9 ,011 ,534 ) ,  $4 ,449 , f58  (452  x  $9 ,887 '018 ) '
$8 ,051 ,782  (602  x  13 ,419 ,688 ) ,  $7 ,042 ,331  (447  x  $16 ,005 ,298 ) ,
$5,634,707 (372 x $15,228,937)  and $4,69L,L24 (327 x $L4,659,764)
for the yearg L97L, L972, 1973, L975,1976 aad L977' tespectlvel,y.

(b) Deter:nlae the aouut of i.ucerest atttlbutable to subsldlary
capltal under the Audlt Dlvlelonfs fo:mula. The anount ao
deternlned would apply to Lncone from subsldlary capltaL whlch
ls excludable from eatlre net lncome to the extetrt of Euch
lncooe, then to Lncome frou subsidtary capltal rrtrich ia tncludlble
ln entlre net lncone. Uader thls nethod, the mounts of lnterest
attributabLe to subsldLary capltal, the lncoue frou which ls
exel-udable from entlre net lncome rouLd equal $3r8361853'
$5 ,868 ,803 ,  $13 ,047 ,817 ,  $9 ,692 ,L67 ,  $7 '42L ,819  and  $8 ,214 '584  r
for  the years 1971,  L972,1973,  1975,  1976 aad L977,  respect lve ly . -

C9NCIUSIONS OF LAW

A. That Tax Lau gectLon 208, subdlvlslon 9 furnlshes

and uethod of eomputl.ng eatlre net income; paragraph (a),

thereof provldes that entire uet lacoae shall oot lnclude rtlncmer gatna and

lossee from subsidlary eapltal...rr. Paragraph (b) sets forth those excluel'ons'

deductions and credlts which are not pernltted lD the determlnatlon of entlre

net l.acoue and provldes, in pertlnent part:

trEntire aet tocome shaLL be detemlned wlthout the exclueioa, deduc-
t ion or credlt  of :

* , *  *

tt(6) la the dlscretlon of the tax comleslon, any anount of interest
dlrectly or Lndlrectly and any other amount dlrectLy attrLbutable as
a carrylng cbarge or othenrlee to subeldlary capltal or to lncome,
gaine or Losees from subetdiary capltal.rf

2 
Tb" petcentage of lncome frou eubeldlarles comprLsed of dlvldends and

itrtereEtr as set forth ln Findlag of Fact tt4tr.

3 Th."" anouata represent the dlvidendE aod lnterest recelved by Phlllp
Morrle from i.te subsldlarlee for such years.

the defloltlon for

aubparagraph (f)



1  { t

-7-

The regulatloa lu force for years prlor to 1976 addresEed

as follows:

the above fito provlsl,ons

IAfter deteralnl.ag Federal
follows:

taxable lncomer 1t uust be adJueted ae

* * *

Deduct from Federal ta:rable lncoae:

(8) nff dlvldende, intereet aod galas frorn subeldlary capltal...whlch
were takeo loto accoutrt la computlng Federal taxable incone (l,ega, la
the digcretlon of the State Tax Gomissi.onr any deductlona allowed tn
couputlag Federal taxable lncome for (1) lnterest whlch was directly
or ladlrectly attrlbutable, and (2) any other aoounts whlch were
dlrectly attrlbutable, as a carrylng charge or othervLser to eubsL-
dlary capltal or to lacome and galns therefron), but not any othel
lnc1ne fro,m eubsidlatlee...t ' .  Fomer 20 NYCRR 3.11(b).

The regulatlon effeet{ve for taxable years comencing on or after January 1,

L976, as amended on August 20, L979, provldes as follorre:

rrMiustments: Items to be added to Federal taxable incoue...--
(a) In couputlng enrlre neilncoue, Federal taxable lncome must be
adJueted by addlng to it:

* * *

(7) any amount of lnterest dlrectly or lndlrectly attrlbutable to
subeidlary capltal. or subsldl.ary lncome, and any other amount dlrectly
attrl.butable as a carrylog charge, or othenlse, to eubeldlary
capital or to Lnconer gains or lossee from subsidlary capltalr excePt
to the exteot such addltlons are oot requlred by vlrtue of an exerclse
of dlscretloo by the Tax Comlesloa;

(8) all loeses from subsldlary capLtal whlch were deducted ln coaputlog
Federal taxable lacme...rr.  20 NYCRR 3-2.3.

Geaerally epeakiog, the interest expenee attrlbutable to subsldlary capltal ls

dlgallosed as a deductlon ln order to prevent the taxpayer frou reapl.ng a

double beoefit, inasmuch as the ta:Kpayer ls peroLtted to exclude incooe frou

subsldlary capltal in the calculatlon of tts entlre net lncooe. Matter of llorld

SL4e Volkswagen Corp., State Tax Com'r., Aprll 30r L974. (Analogy rnay also be

profltably drawn to Rev. Proc. 72-L8, Lg72-I C.B. 740 and Rev. Ru1. 63-27,
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1963-1 C.B. 57, wblch eoncenr allocatlon of lnterest and expeDse8 to exenPt aod

nonexeupt iacome for purposes of Iuteraal Revenue Code sectlon 255.) I{here

lnterest expenoe cannot be directly traced to subsidiary capltal (or aftEr a

dl.rect traclng ls eopl.oyed), an lodlrect sttrlbutlon is rnader on the tbeory

that each aad every asset of the parent corpany, lncludiug lts aubeldLarieg'

bears a proportlonete share of the patentrs lnterest erpeuse. (See the forulla

ln Flndlng of Fact tt5tt. )

B. That petltloaers have mtst,akenly aod mlsl-eadlngly charactertzed

royalties as iocome frou subsldiary capltal to buttress thetr prlnclgal arguneBt

(Ftndlng of, Fact tt6tt). Royalties constitute buglness recelpts and are properly

lncludibl.e ln entire net lncome, whether recelved by the parent or by the

subsldlaries. Tax Law sectl.on 208.9 and Internal Revenue Code sectlons 61(a)(6)

and 63(a). Moreover, royalties are lncluded as buelness receipts ln the

computatloa of tbe busLness allocatlon forutrla (and were so treated by patltl.oaera).

Tax Law sect lon 210.3(a)(2)(C) .

C. That this Comlssloo does not chooee to exerclee the dlscretion

accorded to Lt under Tax Law sectioa 20S.9(b)(6) to allow petttlooer a deductl.on

for the amount of lntarest lodlrectly attrlbuted to subsidlary capltal. Eere

pet,Ltioaer has had the beaeflt of excludlng from entlte net tncome dtvldende

aad lntereet received from subsidlary capltal. and should certalnly be requlred

to add back the lndlrectly attrlbuted lncereat. fire foregolng should not be

construed, however, as requlrlng the exleteace of a double benefLt to a taxPayet

before such a deductlon w111 be disallowed for the saue taxable ycer.

D, That the petltioo of Phlltp l.lorrls Incorporated le denl.ed, and tbe

notlces of deflclency lesued oa Degember 15r L976, July 21' 1978 and Jtrne 11'

1979 are sustalned.
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DATED:
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The petlclon of Phtltp Morrls Iuduetrlal Incorporated Ls hereby dealed.

The petltlon of Mlller Breulng Coopany ls hereby dealed, and the

of Deflclency lssued on Jtrne 11, 1979 le sustaLned.

ALbanyr New York STATE TAX COUMISSION

NOv z 2 1983

N\-M




