
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Master Eagle Photo Engraving Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A & 27 of the Tax Law
for the Year 1974.

AIT'IDAVIT OF }IAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within notice of Decision by
cert i f ied mai l  upon Master Eagle Photo Engraving Corp.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Master Eagle Photo Engraving Corp.
40 I t I .  25rh sr.
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the-exi lusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said h'rapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO ADfiINISTER
OATHS PURSUANI TO TAX IJAW
SECTION 1?4



STATE 0F NEI{I Y0RK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Master Eagle Photo Engraving Corp.

for Redeterrnination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Art ic le 9A & 27 of the Tax
Law for the Year 1974.

AFFIDAVIT Otr MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
certified mail upon Michael A. Zinmerman the representative of the petitioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael A. Zimmerman
lefrak, Fischer,  Myerson & Mandel l
575 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitiooer.

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO ADM
OATHS PI'RSUANT TO
SECTION 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4, 1983

Master Eagle Photo Engraving Corp.
40 Ic. 25rh sr.
New York, NY 10010

Gentlemen:

Please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with thi .s decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI{ffiSSION

Peti t ioner '  s Representat ive
Michael A. Zimmerman
Lefrak, Fischer,  Myerson & Mandel l
575 Mad ison Ave.
New York, NY 10022
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MASTER EAGIE PHOTO ENGRAVING CORP.

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Business Corporations
under Articles 9-A and 27 of the Tax Law for
the Year  L974.

DECISION

Petit ioner, Master Eag1e Photo Engraving Corp., 40 West 25th Street, New

York, New York 10010, f i led a petit ion for redetermination of a deficiency or

for refund of franchise tax on business corporations under Articles 9-A and 27

of the Tax law for the year 7974 (File No. 25937).

A fornal hearing was held before Doris E. Steinhardt, Hearing Off icer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on March 26, 1982 at 9:20 A.M. Petit ioner appeared by Lefrak, Fischer &

Myerson, Esqs. (Hichael A. Zimmennan, Esq., of counsel). The Audit Divisioa

appeared by Paul  B.  Coburn,  Esq.  (Anna D.  Cole l lo ,  Esq. ,  o f  counsel ) .  Pet i t ioner

and the Audit Division stipulated to the facts of this matter as they are set

forth in petitionerrs Requested Findings of Fact included in its nenorandun;

said f indings are incorporated into and made a part of this decision.

ISSTIES

I. Wtrether the deficiency asserted against petit ioner for 1974 was

untimely, for the reason that it arose from the Audit Division's reduction of

net operating loss sustained by petitioner in 7972, a year barred by the

statute of l imitations.
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I I .  l lhether the Audit  Divis ion's reduct ion of pet i t ionerrs 1972 net

operat.ing loss was further improper because (a) the Audit Division had already

exercised i ts discret ion under sect ion 208.9(b)(6) of the Tax Law by perni t t ing

carryback of the loss to 7969r 1970 and 1971; and (b) such reduct ion const i tuted

a denial of due process under the Fourteenth Amendnent to the United States

Const i tut ion.

FINDINCS OF FACT

1. Petit ioner, Master Eagle Photo Engraving Corp., is a New York corporation

which filed its franchise tax report for the year 1974 on a timely basis, after

having been granted two consecutive extensions to file said report on or before

September 15, 1975. Petit ioner f i led l-ts L972 report on a t imely basis, after

having been similarly granted two consecutive extensions to file on or before

September 15, 1973. Therefore, on September L5, 1976, the three-year statute

of limitations had expired within which the Audit Division could make an

assessment to petit ionerrs 1972 report.

2. In L972 petit ioner had an investment of $1,982 1418.98 in Micro l f iniature

Circu i ts ,  fnc.  ( "Microt ' ) ,  one of  i ts  subsid iar ies.  In  that  year  pet i t ioner 's

investnent in Micro became worthless, and petitioner wrote off its investment

on its federal corporation income tax return.

3. 0n August 10, 1978, the Audit Division issued to petit ioner a Notice

of Deficiency, asserting additional franchise tax due for L974 in the amount

$5,843.65, plus interest thereon. The Statement of Audit Adjustrnent, issued on

May 26, 1978, set forth two bases for the adjustment in tax: the disal lowance

of the port ion of investment tax credit claimed by petit ioner on autonobilesl

and the limitation of the amount of petitioner's New York net operating loss

deduction to the amount of i ts federal net operating loss deduction.
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4. On Novenber 8, 1978, petit ioner t imely f i led a petit ion in response to

said adjustments, stating the following ground upon which relief was claimed:

rrThe taxpayer has filed a clain for refund with respect to the
identical year for which the deficiency is assertedl consequently
it  is our posit ion that no deficiency exists for taxable year
ended 7974 insofar as the craim for refund exceeds the proposed
deficiency. "

5. 0n November 8, 1978, petit ioner t imely f i led a clain for refund for

L974 in the amount of $1.4,479.09, founded upon carryback of a net operating

loss susta ined in  1975.

6, 0n or about April 25, L979, the Audit Division sent a Statement of

Assert ion of Greater Deficiency to petit ioner in the ano'nt ot $421232.73, plus

interest. The Statement of Assert ion of Greater Deficiency was due to an

adjustrnent made to petitionerts 1972 franchise tax report pursuant to section

208.9(b)(6) of the Tax law wherein the Audit Division, in i ts discretionary

authority granted by said section, disal lowed petit ionerrs deduction of i ts

investment in Micro. Because a substantial port ion of petit ionerts 1972 ne:'

operating loss was due to the write-off of Micro, the Division recalculated the

net operating loss. Carryback of the adjusted loss resulted in i ts consumption;

thereforer no part of the loss remained for carryover to L974. fn sum, petit ionerrs

1974 ent i re  net  income was increased f rom 9478,182.55 to  g882,505.?2.

7 . Petitionerrs deduction of its investment in Micro on its 7972 fedey,al-

return was not disallowed by the Internal Revenue Service.

8. Petitioner timely filed a petition and perfected pet.ition in response

to the Audit Divisionrs Statement of Assert ion of Greater Deficiency.

9. 0n October 7, 1980, petit ioner f i led an amended claim for refund for

1974,  reducing i ts  requested refund f rom $14r756.1.2 Lo $12r801.11.  This
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amended claim took into consideration the net operating loss deduction and

investnent tax credit as adjusted by the August 10, 1978 notice of deficiency.

10. On October 1, 1973, the Audit Division had issued to petit ioner three

statements of tax reduction or overpayment, calculating and granting tax

credits for the years L969r 1970 and 1971 due to the carryback of petit ioner's

1972 net operating loss. The amounts of the credits and interest thereon were

scheduled as fol lows:

YEAR
T'6'
1970
L97L

CREDIT INTEREST
935;ut:og $l]m7r

12 ,937 .80  582 .20
2 ,285 .4L  102 .89

CoNCIUSIoNS 0F LAt{

TOTAI,
936;85.30

13  ,520 .  00
2,389 .  30

A. That section 1083, subdivision (a) of the Tax Law requires that

assessment of any tax under Article 9-A be nade within three years after the

return was f i led. The period for assessing any tax due fot 1972 expired, as

the part ies so stipulated, on Septernber 15, L976. However, the expiration of

the period of limitation fox 1972 does not preclude this Commission from

considering facts relating to the tax for that year in order to correctly

determine petit ionerrs tax for 7974; subdivision (g) of section 1089 specif ical ly

confers jurisdiction upon the Tax Cornmission to undertake such a consideration.

I 'The tax commission shall  consider such facts with relation to the
taxes for other years as may be necessary correctly to determine the
tax for the taxable year, but in so doing shall  have no jurisdict ion
to deternine whether or not the tax for any other year has been
overpaid or underpaid."

1 P"titioner's amended claim for refund, based upon carryback of its 1975
net operating loss, is not treated by this decision, as there is no evidence
in the record regarding the loss except for the claim itself.  Nor did the
parties address the claim at the hearing or in their mernoranda. The Audit
Division is hereby directed to examine the claim and to take such action thereon
as it  deems appropriate.
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Petit ionerts posit ion is that the greater deficiency asserted fot 1974

was time-barred because it resulted from recomputation of its net operating

loss sustained in a closed year. This very posit ion was considered and rejected

by the Tax Court in ABKCO Industries, Inc., 56 T.C. 1083, applying Internal

Revenue Code section 62L4(b) from which Tax law section t089(g) is derived.

The Court. held that in deterrnining the deficiency in petitioner's 1962 income

tax, the Conrmissioner was entitled to disallow a deduction petitioner clained

on its return for the short taxable period Decenber 22 through December 31,

1961 (a period barred by the statute of l imitations), for the purpose of

recomputing the net operating loss carryback available to petitioner for the

year at issue. See also Phoenix Coal Co. v. Comnissionerr 231-E.zd 420 (2d

Cir . ) ;  Greenleaf  Text i le  Corp. ,  26 B.T.A.  737,  a f fd .  mem. 55 F.2d L0L7 (2d

Cir . ) ;  State Farming Co. ,  40 T.C.  774;  Akeley Camera & Inst rument  Corp. ,  18

T .C .  1045 ;  W.M.  R i t t e r  l umber  Co . ,  30  B .T .A .  231 ;  B rown  Dyna lube  Co . ,  20  T .C .M.

255.

B. That after the urailing of the notice of deficiency and before the

hearing in this matter, the Audit Division asserted a greater deficiency

against petit ioner, based upon the disal lowance of petit ionerts loss attr ibutable

to subsidiary capital, in accordance with the procedure prescribed in Tax Law

section 1089(d)(1). Having asserted the greater deficiency, the Audit Division

then had the burden of proving that the increase was proper and correct.

Sec t i on  t089 (e )  (3 ) .

The Statement of Assert ion of Greater Deficiency, offered in evidence

by the Audit Division, explained the basis for the increase and made reference

to the relevant statutory provisions. Petitioner argued in opposition to the

increase that the Audit Division had already exercised its discretion under
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section 208.9(b)(6) by permitt ing carryback of the net operating loss, and that

the Audit Divisionrs reduction of the loss constituted a denial of due process.

This Commission has no jurisdict ion to pass upon the constitut ional issue.

Further, the Audit Division was not bound, by having permitted carryback of the

ful l  amount of the loss to 1969, 1970 and 1971, to al low the carryover to 1974.

Uat ter  o f  Nat ional  E levator  Indus. .  Inc.  v . New York State Tax Cq@.,  49 N.Y.2d

s38.

The Audit Division has thus sustained its burden of showing that the

increased deficiency was proper.

C. That the petit ions of Master Eagle Photo Engraving Corp. are hereby

denied; and that the Notice of Deficiency issued on August 10, 1978 and the

Statement of Assert ion of Greater Deficiency issued on Apri l  25, 1979 are

sustained in ful l .

DATED: Albany, New York

FEB 0 4 1993 i, l
. t
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