
STATE OT NEW YORK

STATE TAX COMMISSION

In  Lhe Mat ter  of  the Pet i t ion
o f

Ho l i day  Houses  o f  New Je rsey ,  I nc
John  M.  Ha lp in ,  T reasu re r AFFIDAVIT OF II ING

for  RedeterminaL ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Franchise Tax on
Bus iness  Corpora t ions  under  Ar t i c le  9 -A o f  the  Tax
Law for the 52-53 Week Years Ending 72/28/75 and
7 /  2 1 7 7  .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is a
of the Department of Taxat ion and Finance, over 18 years of age, and
the  25 th  day  o f  March ,  1983,  he  served the  w i th in  noL ice  o f  Dec is ion
cer t i f ied  mai l  upon Ho l iday  Houses  o f  New Jersey ,  Inc . ,  John M.  HaIp
Treasurer  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  encros ing  a  t
thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Ho l iday  Houses  o f  New Jersey ,  fnc .
John M.  Ha lp in ,  T reasurer
2630 W.  laskey  Road
P . O .  B o x  1 0 1 6
Toledo, 0H 43697

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wra
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu
the United States Postal  Service within the State of New York.
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that on
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n ,
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r l n a
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  March ,  1983.

. ! " . .  i " . / ' '  i- 4 ///h€ :. r. '.i rf"'rt' , rrrr,

AUTHORIZED TO ADMIMSTER
Ciins PURSUANT To lAx IrAw
SECf ION 174

tha t  the  sa id  addressee is  the  pe t i t
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STATE OF NEI,{ YORK

STATE TAX COMMISSION

In  Lhe Mat te r  o f  the  Pet i t ion  :
o t

Ho l iday  Houses  o f  New Jersey ,  Inc .  :
John M.  Ha lp in ,  T reasurer

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion  :
of  a Determinat ion or a Refund of Franchise Tax on
Bus iness  Corpora t ions  under  Ar t i c le  9 -A o f  the  Tax :
Law for the 52-53 Week Years Ending t2/28/75 and.
r /2 / t t .  :

AFFIDAVIT OF ITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is a
o f  the  Depar tmenL o f  raxa t ion  and F inance,  over  18  years  o f  age,  and
the  25 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion
cer t i f ied  mai l  upon R ichard  c .  s te in  the  representa t ive  o f  the  pe t i t
the wit .hin proceeding, by enclosing a true copy thereof in a securel
pos tpa id  wrapper  addressed as  fo l lows:

R i c h a r d  C .  S t e i n
Ste in ,  Dav ido f f ,  Ma l i to ,  Katz  &  Hutcher
1775 Broadway
New York ,  NY 10019

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wra
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  unde i  the  exc lus ive  care  and cu
the united states Postal  service within the state of New york.

That deponent further says Lhat the said addressee is the repre
of the pet i t ioner herein and that the address set forth on said wrap
las t  known address  o f  the  representa t ive  o f  the  pe t i t ioner .
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Sworn to before me this
2 5 t h  d a y  o f  M a r c h ,  1 9 8 3 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 25 ,  1983

Hol iday  Houses  o f  New Jersey ,  Inc .
John M.  Ha lp in ,  T reasurer
2630 \1 .  Laskey  Road
P . O .  B o x  1 0 1 6
Toledo, 0H 43697

Gent lemen:

P lease  Lake  no t i ce  o f  t he  Dec i s i on  o f  t he  S ta te  Tax  Commiss ion  enc lo
he rew i th .

You have now exhausted your r ight of  review aL the administrat ive le
Pursuant  to  sec t ion(s )  1090 o f  the  Tax  Law,  any  proceed ing  in  cour t
an adverse decision by the State Tax Commission can only be inst i tut
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenc
supreme court  of  the state of New York, Albany county, within 4 mon
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
R i c h a r d  C .  S t e i n
Ste in ,  Dav ido f f ,  Ma l i to ,  Katz  &  Hutcher
1775 Broadway
New York ,  NY 10019
Taxing Bureau' s Represent.at ive
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STATE OT' NEI,i YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

H0LIDAY HoUSES OF NEW JERSEY, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under  Ar t i c le  9 -A o f  the  Tax  Law fo r  the  52-53
Week Years Ending December 28, 1975 and
January  2 ,  1977.

DECIS]ON

Pet i t ioner ,  Ho l iday  Houses  o f  New Jersey ,  rnc . ,  2630 west  Laskey

Toredo,  Oh io  43697,  f i red  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic ie

re fund o f  f ranch ise  tax  on  bus iness  corpora t ions  under  Ar t i c le  9 -A o f

Law for the 52-53 week years December 30, r974 Lhrough December 28, 1

December  29 ,  1975 th rough January  2 ,  tg j l  (F i le  No.  24962) .

A formal hearing was held before David Evans, Hearing off icer,  a

o f f i ces  o f  the  s ta te  Tax  cornmiss ion ,  Bu i ld ing  9 ,  s ta te  campus,  A lbany

York ,  on  January  9 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Ste in ,

M a l i t o ,  K a L z  &  H u t c h e r ,  E s q s .  ( R i c h a r d  C .  S t e i n ,  E s q . ,  o f  c o u n s e l ) .

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,

ISSUE

Idhether pet i t ioner ldas ent i t led to Lhe investment tax credit  pro

sec t ion  270.12  o f  the  Tax  Law wi th  respec t  to  cer ta in  res taurant  equ i

acqu i red  in  1975 and 7976.

FINDINGS OF FACT

o a d ,

or  fo r

he Tax

5 and

the

New

v ido f f ,

he Audit

f  counse l )

i ded

nt

statements

r  37 ,

by

i r

1 .

o f  aud i t

1975 and

0n November  10 ,  7978,  the  Aud i t  D iv is ion  caused to  be  issued

adjustment and not ices of def ic iency for the periods ending

December  31 ,  7916,  wh ich  d isa l lowed pe t i t . ioner ts  c la ims fo r nvestment
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tax  c red i l  and asser ted  aga ins t  pe t i t ioner  corpora t ion  f ranch ise  La

owing as  fo l lows:

Period Ended Tax In teres t Tota l

$3 ,  160  . 36
2 ,30A  .27

$  712 .  85
323 .33

$l;036:1E

$3 ,873 .21
2 ,623 .60

$6 ,496 .87

s due and

s t a t e d

red i t  were

owned

the laws

on September

s s 1ons

5,  pe t i t ioner

ice  a t

. 00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

12/  31 /7s
12/37 /76

The

that

not

$5  ,460  .  63

f ie ld audit  report  upon which the aforesaid not ices rdere groun

the acquisi t ions for which the taxpayer claimed investment tax

pr inc ipa l l y  used in  the  produc t ion  o f  goods .

2 .  Pet i t ioner ,  Ho l iday  Houses  o f  New Jersey ,  Inc . ,  i s  a  who l ly

subs id ia ry  o f  G lad ieux  Food serv ices ,  Inc .  I t  was  incorpora ted  unde

of  New Jersey  on  March  14 ,  1958 and began bus iness  in  New York  s ta te

7972. Pet i t ioner operat.es certain restaurants and vending machine c

si tuated in the service areas of the New York SLate Thruway.

3. During the period December 30, 7974 through December 28, 19

p laced the  fo l rowing  deprec iabre  tang ib le  persona l  p roper ty  in to  ser

various resLaurant.  plazas alongside the Thruway:

25 ,

Descr ip t ion

(a)  vend ing  mach ines  fo r :
( i )  candy
( i i )  c igare t tes
( i i i )  p repared food
( iv )  co f fee
(v) cold dr inks
(v i )  pas t ry ,  snacks
(v i i )  i ce  c ream
(v i i i )  co in  sor te r  and counters

(b)  cash reg is te rs
( c )  c a r t s ,  s h e l v i n g ,  w o r k  t a b l e s ,  r a c k s ,  s c a l e s
( d )  s t o v e s ,  f r y e r s ,  g r i d d l e s ,  t o a s t e r s ,  p e r c o l a t o r s
( e )  m i x e r s ,  c u t t e r s ,  c h o p p e r s ,  s l i c e r s
( f )  warmers  ( food,  bun,  bu t te r ,  popcorn)
( g )  c o o l e r s ,  r e f r i g e r a t o r s ,  i c e  m a c h i n e s
(h)  serv ing  counters ,  tab les ,  cha i rs
( i )  c leaning equipment
( j  )  lockers ,  L ime recorders ,  o f f i ce  equ ipment
(k) music equipment

TOTAT COST

Cost

$  79 ,49
25 ,47

2  1 7 6
1  , 5 8

1
2 ,99
3 'B
r r2
5 , 3 9
4  1 6 8
5  , 8 6
B  1 6 2
I  1 7 7
1  , 5 5
B , 2 I
7 r60
2 , 5 9

30
$158 ,01.00
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The useful  l i fe of the vending machines was f ive years; on

equipment i t  was eight years i f  purchased new, or f ive years i f  purc

4. During the period Decenber 29, 1975 through January 2, 1977

placed the fol lowing depreciable t .angible personal property into ser

various restaurant plazas along the Thruway:

6 r45
3 , 3 1
2 r B

30  , 75
27,28
13 ,88
1 .6 ,42
30 ,34
12 r41
75 ,67
20,69
14,23

I ,
5  , 84
7 .2

213,
z z - + I

11 o ther

ased used.

pe t i t ioner

ice  a t

. 00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

J .

h ise  Tax

1975 and

upon the

for the

therein

ted  a t

Descr ip t ion

(a)  vend ing  mach ines  fo r :
( i )  candy
( i i )  c igare t tes
( i i i )  p r e p a r e d  f o o d
( iv )  co f fee
(v )  popcorn
(v i )  pas t ry ,  snacks
(v i i )  san i ta ry  napk ins

( b )  c a s h  r e g i s t e r s ,  c o i n  s o r t e r s ,  s a f e s
( c )  c a r t s ,  s h e l v i n g ,  w o r k  t a b l e s ,  r a c k s ,  s c a l e s
( d )  s t o v e s ,  f r y e r s ,  g r i d d l e s ,  L o a s t e r s ,  p e r c o l a t o r s
(e)  mixers ,  cu t te rs ,  choppers ,  s l i cers
( f )  u t e n s i l s ,  p o t s ,  p a n s
(g)  warmers  ( food,  bun,  bu t te r ,  popcorn)
(h )  coo le rs ,  re f r igera tors ,  i ce  mach ines
( i )  serv ing  counters ,  ca fe te r ia  l ines ,  tab les ,  cha i rs
( j  )  c leaning equipment
(k) pest control  equipment
(1)  lockers ,  t ime recorders ,  o f f i ce  equ ipment
(m) music equipment

Subtot.al
l e s s  1 9 7 6  d i s p o s a l s  o f  1 9 7 5  a c q u i s i t i o n s

C o s t

6 '9
1 , 1 1
2 r 7
6r r

TOTAL CoST $191 ,1

The useful  l i fe of the above equipment was as indicated in Paragraph

5.  Pet i t ioner  t ime ly  f i led  i t s  New York  S ta te  Corpora t ion  Fran

Report for the 52-53 week year December 30, 1974 through December 28

c la imed there in  an  inves tment  c red i t  in  the  amount  o f  53 .160.36  base

acquisi t ions enumerated at Paragraph 3.

6 .  Pet i t ioner  t . ime ly  f i led  i t s  Corpora t ion  Franch ise  Tax  Repor

52-53 week year December 29, 1975 through January 2, 1977 and craime

an inves tment  c red i t  o f  $31494.54  based upon the  acqu is i t ions  enumer

Paragraph 4 .
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7.  Dur ing the years for  which the credi t  was c la imed,  pet i t i

engaged in the operat ion of approximatery f i f ty- two restaurants, inc

co f fee  shops ,  ca fe te r ias  and snack  bars ,  a t .  the  serv ice  areas  o f  the

Other than the type of servj-ce rendered to customers at the var ious

( tab le  serv ice ,  ca fe te r ia  l ines ,  e tc . ) ,  the  k i tchens  func t ioned and

managed in  a  s imi la r  manner ,  and the  food produc ts  were ,  inso far  as

standard throughout the chain. The operat ion of the ki tchens may be

a s  f o l l o w s :

(a) Two "menu cycles" (weekly menus) were devised by the gener:

o r  d i rec to r  o f  opera t ions ,  fo r  d is t r ibu t ion  to  the  res taur

(b) The manager and supervisor of the unit  establ ished purchas

in order to implement the menu cycles and planned for hand

storage of the foodstuffs upon del ivery.

(c) Taking into considerat ion the staff  distr ibut ion on each o

three shif ts,  the volume of business, the quant i ty of a gi

i tem to be prepared, and the steps and equipment entai led

preparat ion thereof,  management scheduled the cooking and

of  foods .  Some i tems were  capab le  o f  p repara t ion  in  one-

others required two to four hours, with al l  phases of prep

taking place in one day (ex: f r ied chicken) or over severa

(ex :  spaghet t i  w i th  tomato  sauce and meatbat ls ) .

t hem as  c lose l y  as  poss ib le .

Pet i t ioner  asser ted that  due to the scope and volume of  i ts

most  food i tems were prepared and assembled long before ordered by c

and pet i t ioner  l ikened i ts  method of  operat ion to that  of  an assembl

( d ) Recipes proven over t ime to meet the sat isfact ion of cust rs were

posted in  Lhe k i tchen area,  and employees were d i rected to fo1low

r  IdAS

uding

Thruway.

stabl ishments

o s s i b l e ,

out l ined

I nanager

n t s .

ng guidel ines

ing and

the

en food

n the

ombining

l f  hour ;

ra t ion

days

bus iness

t o m e r s ,

l i n e .
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CONCIUSIONS 0F tAI4t

A.  That  subd iv is ion  72  o f  sec t ion  210 o f  the  Tax  Lawl  makes ava i lab le  to

the corporate taxpayer an investment tax credit  with respect to tangible

personal property and other tangible property,  including bui ldings and structural

components of bui ldings, which are depreciable pursuant to sect ion 767 of the

Internal Revenue Code, have a useful  l i fe of four years or longer,  are acquired

by  purchase as  de f ined in  secL ion  779(d)  o f  the  Code,  have a  s i tus  in  New York

and are pr incipal ly used by the taxpayer in the product ion of goods by ( inter

a l ia )  manufac tur ing ,  p rocess ing  or  assembl ing .  Paragraph (b )  o f  sa id  subd iv is ion

def ines  manufac tur ing ,  fo r  purposes  o f  the  c red i t ,  as  " the  process  o f  work ing

raw mat.er ials into wares sui t .able for use or which gives new shapes, new

qual i ty or new combinat ions to matter which already has gone through some

ar t i f i c ia l  p rocess  by  the  use  o f  mach inery ,  too ls ,  app l iances  and o ther  s imi la r

equ ipment . t t

The object ives of the credit  were set forth in a Memorandum f i led by

the Department of Taxat ion and Finance in support  of  i ts enactment and include

the  fo l low ing :  " . . .  I to ]  encourage Lhe modern izaL ion  o f  an t iquated  produc t ion

fac i l i t ies  and I to ]  make New York  a  more  a t t rac t i ve  loca t ion  fo r  manufac turers

by  g iv ing  a  tax  c red i t  fo r  new invesLments  in  p roduc t ion  fac i l i t i es .  "

McKinney 's  1969 Sess ion  Laws o f  New York  25A3.

B. That vending machines which stored and dispensed products manufactured

a n d  p r o c e s s e d  b y  e n t i t i e s  o t h e r  t h a n  p e t i t i o n e r  ( e . g . ,  c a n d y ,  c o f f e e ,  c i g a r e t t e s ,

t  
Th. regulat ions promulgated by the Comrnission under sect ion 2I0.1,2 (20

NYCRR subpar t  5 -2)  a re  app l i cab le  on ly  to  the  second per iod  a t  i ssue,
December  29 ,  1975 th rough January  2 ,  7977.  20  NYCRR 2- t .4 (b) .
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ice  c ream)  may noL be  the  sub jec t  o f  c red i t

f n c . ,  S t a t e  T a x  C o m m . ,  M a y  3 ,  1 9 7 8 .

Mat te r  o f  Empi re  Freezers  o f  Syracuse,

C. That the preparat ion of food by a restaurant does not const i tute the

product ion of goods by manufactur ing or processing. Matter of John F. and Sarah

Mahoney,  s ta te  Tax  Comm. ,  Apr i l  1 ,  L976.  Accord ing ly ,  the  remain ing  i tems a t

issue, claimed by pet i t ioner Lo be connect.ed with the storage and preparat ion

of  foods  and beverages ,  d id  no t  qua l i f y  fo r  the  c red i t .

D. That Lhe pet i t . ion of Hol iday Houses of New Jersey, fnc. is hereby

den ied ,  and Not ices  o f  Def ic iency  issued November  10 ,  1978 are  sus ta ined.

DATED: Albany, New York

F11r f l  5 T(lc

7 ,list.^\"

STATE TAX COMM]SSION

COMMISSIONER

N.dr..'Nu-\*--

ISSIONER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 5 ,  1 9 8 3

Hol iday  Houses  o f  New Jersey ,  Inc
John M.  Ha lp in ,  T reasurer
2630 \1. Laskey Road
P . O .  B o x  1 0 1 6
Toledo, OH 43697

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the compuLation of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion UniL
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard  C.  S te in
Ste in ,  Dav ido f f ,  Ma l i to ,  KaLz  & Hutcher
1775 Broadway
New York ,  NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HOLIDAY HoUSES 0F NEI./ JERSEY, INC.

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Business Corporations
under Art icle 9-A of the Tax Law for the 52-53
Week Years Ending December 28, 1975 and
January 2,  L977.

DECISION

Pet i t ioner ,  Ho l iday  Houses  o f  New Jersey ,  Inc . ,  2630 t {es t  Laskey  Road,

Toledo, Ohio 43697, f i led a pet i t ioo for redeterminat ioo of a def ic iency or for

refund of f raochise tax on business corporat ions urder Art ic le 9-A of the Tax

Law for the 52-53 week years December 30, 1974 through Decenber 28, 1975 and

December 29, 1975 through January 2, lg77 (tr ' i le No. 24962).

A fornal hearing was held before David Evans, Hearing Off icer,  at  the

off ices of the state Tax conoi issioa, Buirding 9, state canpus, Arbany, New

York .  on  January  9 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Ste in ,  Dav ido f f ,

Ma l i to ,  Katz  &  Hutcher ,  Esqs .  (R ichard  C.  S te io ,  Esq. ,  o f  counse l ) .  The Aud i t .

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUE

Hhether petitioner was entitled to the investment tax credit provided

sect ion 210.I2 of the Tax Law with respect to certain restaurant equipnent

acquired in 1975 and 1976.

FI}IDINGS OF FACT

by

i r

1 .

of audit

1975 and

0n November 10, 1978, the Audit  Divis ion caused Lo be issued statenents

adjustment and not ices of def ic iency for the periods ending Decenber 31,

Decenber 31, 1976, which disal lowed pet. i t ioner 's clains for investment
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tax  c red i t .  and asser ted  aga ins t  pe t i t ioner

owing  as  fo l lows:

Period Ended Tax

L2 /37 /75
L2 /3 t /76

Descript ion

(a) vending machines for:
( i )  candy
( i i )  c i g a r e t t e s
( i i i )  p repared food
( iv ;  co f fee
(v) cold dr inks
(vi)  pastry,  snacks
(v i i )  i ce  c ream
(vi i i )  coia sorter and counters

corporat ion franchise taxes due and

Interest Total

$ 712 .8s
323 .33

FI'BET

The field audit report upon which the aforesaid notices were grounded stated

that the acquisitioos for which the taxpayer claimed investmeut tax credit were

not pr incipal ly used in the product ion of goods.

2. Pet i t ioner,  Hol iday l louses of New Jersey, Inc.,  is a whol ly-owned

subsidiary of Gladieux Food Services, fnc. I t  was incorporated under the laws

of New Jersey on March 14, 1958 and began business in New York State on Septenber 25,

L972. Pet i t ioner operates certain restaurants and veading machine concessioas

situated in the service areas of the New York State Thruway.

3. During the period Decenber 30, 1974 through December 28, 7975, pet i t ioner

placed the fol lowing depreciabLe taugible personal property ioto service at

var ious restaurant plazas alongside the Thruway:

( b )
( c )
( d )
( e )
( f )
( g )
(h)
( i )
( j )
( k )

cash reg is te rs
car ts ,  she lv ing ,  work  tab les ,  racks ,  sca les
s toves ,  f ryers ,  g r idd les ,  toas ters ,  perco la to rs
mixers ,  cu t te rs ,  choppers ,  s l i cers
\darmers  ( food,  b r rn ,  bu t te r ,  popcorn)
coo le rs ,  re f r igera tors ,  i ce  mach ines
serviag counters, tables, chairs
cleaniog equiprnent
Iockers ,  t ime recorders ,  o f f i ce
music equipurent

equipnent

TOTAI COST

Cos t

$  79 ,493 .00
25.4Iz .00
2 ,762 .00
1 ,581 .00

100 .00
2 ,g9g .oo
3 ,800 .00
1  ,258  .  00
5  , 399  . 00
4 ,685  .  00
5  ,864 .  oo
8  ,625  .00
1  , 775  .  00
1  ,550  .  00
8  , 215  . 00
1  , 600 .00
2  ,590  .  00

300 .00
ffiffio-o
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The useful l i fe of the vendiog machines was f ive years; on al l  oLher

equipment i t  was eight years i f  purchased new, or f ive years i f  purchased used.

4.  Dur ing the per iod December 29,1975 through January 2,  7977,  pet i t ioner

placed the fol lowing depreciable tangible personal property into service at

various restaurant plazas along the Thruway:

Descript ion

(a) vending machines for:
( i) candy
( i i1  c igaret tes
(l i . i )  prepared food
( iv ;  cof fee
(v) popcorn
(vi) pastry, soacks
(vi i) sanitary napkins

(b)  cash regis ters ,  co in sor ters ,  safes
(c)  car ts ,  shelv ing,  work tab les,  racks,  scales
(d)  s toves,  f ryers,  gr idd les,  toasters,  percolators
(e)  mixers,  cut ters ,  choppers,  s l icers
( f )  u tens i ls ,  pots ,  pans
(g) warmers (food, bun, butter, popcorn)
(h) coolers, refr igerators, ice machines
( i )  serv ing co lnters ,  cafeter ia  l ines,  tab les,  chai rs
(j) cleaning equipment
(k) pest control equipmeot
(1) lockers, t ime recorders, off ice equipnent
(m) music equipurent

Subtotal
less 1975 d isposals  of  1975 acquis i t ions

TOTAI COST

Cost

$  5 ,964 .00
1 ,119 .00
2 ,755  . oO
6 ,  125  . 00
6 ,454 .00
3 ,310 .00
2  ,800  .  00

30 ,759  .  oo
21,286.00
13 ,889 .00
L6,423.00
30 ,340 .00
12 ,410  . 00
15  ,673  .  00
20 ,699  . 00
14,234.00
1  ,325  .00
5  ,840 .  00
1  . 200 .  00

$213 ,606 .00
22 .47A  .00

$191 ,136 .00

The useful l i fe of the above equipment was as indicat.ed in Paragraph 3.

5. Petit ioner t inely f i led i ts New York State Corporation Franchise Tax

Report for the 52-53 week year Decenber 30, 1974 through December 28, 1975 and

clained therein an investment credit in the amouot of $3,160.35 based upon the

acquisit ions enumerated at Paragraph 3.

6. Petit ioner t imely f i led i ts Corporation Franchise Tax Report for the

52-53 week year December 29, 1975 through January ?r 7977 and claimed tberein

an investnent credit of $3r494.54 based upon the acquisit ions enurerated at

Paragraph 4.
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7. During the years for which the crediL was clained, pet i t ioner was

engaged in the operat ion of approxinately f i f ty- two restaurants, including

coffee shops, cafeter ias and snack bars, at  the service areas of the Thruway.

0ther than the type of service reudered to customers at the various establisbments

(table service, cafeter ia l ines, etc.) ,  the ki t .chens funct ioned and were

managed in a simi lar manner,  and the food products were, insofar as possible,

standard throughout the chain. The operation of tbe kitchens may be outliaed

as  fo l lows:

(a) Two "menu cycles" (weekly menus) were devised by the general manager

or director of operat ions, for distr ibut ion to the restaurants.

(b) The manager and supervisor of the unit  establ ished purchasing guidel ines

ia order to iuplenent the menu cycles and planned for handling and

st,orage of the foodstuffs upon del ivery.

(c) Taking into coosiderat ion the staff  distr ibut ioa on each of the

three shifts, the volune of business, the quantity of a given food

iten to be prepared, and the steps and equipment entailed in the

preparat ion thereof,  nanagement scheduled the cooking and comb:-ning

of foods. Some i tens were capable of preparat ioa in oae-half  hourl

others required two to four hours. with al l  phases of preparat ion

taking place in oae day (ex: f r ied chicken) or over several  days

(ex: spaghett i  wi th tomato sauce and meatbal ls).

(d) Recipes proven over t ime to meet the sat isfact, ion of customers were

posted in the ki tchen area, and enployees \dere directed to fol low

them as  cLose ly  as  poss ib le .

Pet i t ioner asserted that due to the scope and volune of i ts business,

most food i tems r/ tere prepared and assenbled long before ordered by custoners,

and pet i t ioner l ikened i ts method of operat ion to that of  aa assenbly l ine.
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CONCIUSIONS OF LAW

A. That subdivis ion 12 of sect ion 2I0 of the Tax Lawl makes avai lable to

the corporate taxpayer an investment tax credit  with respect to tangible

personal property and other tangible property,  including bui ldings and structural

components of bui ldings, which are depreciable pursuaut to sect ion 167 of the

fnternal Revenue Code, have a useful  l i fe of four years or longer,  are acquired

by purchase as def ined in sect ion L79(d) of the Code, have a si tus in New York

and are pr incipal ly used hy the taxpayer in the product ion of goods by ( inter

al ia) manufactur ing, processing or assenrbl ing. Paragraph (b) of said subdivis ion

def ines maaufactur ing, for purposes of the credit ,  as ' r the process of working

raw mater ials ioto hrares sui table for use or which gives new shapes, new

quality or new cornbioations to matter which already has gone through some

art i f ic ial  process by the use of machinery, tools,  appl iances and other sini lar

equipment.  "

The objectives of the credit. were set forth ia a Memorandum filed by

the Departnent of Taxation and Finance in support of its enactment and include

the  fo l low ing :  " . . . I to ]  encourage the  modern iza t ion  o f  an t iquated  produc t ion

faci l i t ies and I to]  make New Ycrk a nore attract ive locat ion for manufacturers

by giving a tax credit  for new investments i .n product ion faci l i t ies."

McKinney 's  1959 Sess ion  Laws o f  New York  2503.

B. That vending nachines which stored and dispeused products manufactured

and processed by  en t i t ies  o ther  than pe t i t ioner  (e .g . ,  candy ,  co f fee ,  c igare t tes ,

1 Tb" regulations promulgated by the Commission under section 270.72 (20
NYCRR Subpart 5-2) are applicable only to the second period at issue,
December  29 ,  1975  rh rough  Januar ! .2 ,7977 .  20  NYCRR 2 -1 .4 (b ) .
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i ce  c ream)  may no t  be  the  sub jec t  o f  c red i t .  Mat te r  o f  Empi re  Freezers  o f  Syracuse.

I n c . ,  S t a t e  T a x  C o m n . ,  M a y  3 ,  1 9 7 8 .

C. That the preparat ion of food by a restaurant does not const i tute the

product ion of goods by manufactur ing or processing. Matter of  Joho F. and Sarah

Mahoney, State Tax Comm., Apri l  1,  1976. Accordiagly,  tbe renaiaing i tems at

issue, clained by pet i t io! ,er to be connected with the storage and preparat ion

of foods and beverages, did not qual i fy for the credit .

D. That the pet i t ion of Hol iday Houses of New Jersey, Inc. is hereby

denied, and Notices of Def ic iency issued November 10, 1978 are sustained.

DATED: Albany, New York

MAR 2 5 1983

1 J's"'^f

STATE TAX COMMISSION

PRESIDENT

COM}IISSIONER

\-K 60*\*.L--




