
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Amexi Leasing Corporat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law for
the  Years  1970 & 1971.

That deponent further says
herein and that the address set
of the pet i t . ioner.

Sworn to before me this
7 t h  d a y  o f  0 c t o b e r ,  1 9 8 3 .

St.ate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the 7th
day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Arnexi Leasing Corporat ion, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Amexi Leasing Corporat ion
26 Broadway
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

MFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ATITHORIZED TO ADI,IINISIER
OATI{S FIIRSUANT TO TAJ( IAiY
sEfmgr{ 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Amexi Leasing Corporat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat j-on or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for  the  Years  1970 & 1971.

AFFIDAV]T OT MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Joseph F. McDonald the representat ive of the pet i t ioner in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
vr rapper  addressed as  fo l lows:

Joseph F. McDona1d
lord, Day and lord
25 Broadway
New York, Nf 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed Stat.es PosLal Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i l ioner herein and that the address sel  forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  0c tober ,  1983.

AUTHORIZED TO ADI,{INISTER
94lgg PURSUANT r0 TAr( r,AI'SECTION 1.74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Amexi Leasing Corporation
26 Broadway
New York, NY 10004

Gentlemen:

Please take not ice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building lf9 State Campus
Albany, New York 12227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . l t ioner 's  Representat ive
Joseph F. McDonald
Lord, Day and Lord
25 Broadway
New York, NY 10004
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AMEXI LEASING CORPORATION

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax Law for the Years
1970 and 7971.

DECISION

Peti t ioner,  Amexi teasing Corporat ion, 26 Broadway, New York, New York

10004,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

franchise tax on business corporat ions under Art ic le 9-A of the Tax law for the

years 1970 and 197I (Fi le Uo. 23L64).

A formal hearing was held before Doris Steinhardt,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 20 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  lo rd ,  Day  & lo rd ,

Esqs .  (Joseph F .  McDona ld ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Ralph  J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esg. ,  o f  counse l ) .

ISSUES

I .  Whether pet. i t ioner was a corporat ion

in the conducL of a transportat ion business,

sect ions 183 and 184 of the Tax Law, and thus

A r t i c l e  9 - A .

formed for or pr incipal ly engaged

subject to the taxes imposed under

exempt from taxat ion under

I I .  Whether  the  de f ic iency  asser ted  aga ins t  pe t i t ioner  fo r  the  year  1970

bar red  by  the  s ta tu te  o f  l im i ta t ions  prescr ibed by  sec t ion  1083 o f  the  Tax
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I I I .  I f  pe t . i t ioner  i s  sub jec t  to  taxa t ion  under  Ar t i c le  9 -A,  ra ther  than

Art ic le 9, whether the Audit  Divis ion improperly denied pet i t ioner an al locat. ion

o f  i t s  bus iness  income.

FINDINGS OF FACT

1.  Pet i t ioner ,  Amex i  Leas ing  Corpora t ion  ( "Amex i " ) ,  f i l ed  f ranch ise  tax

repor ts  under  sec t ion  183,  Franch ise  Tax  on  Cap i ta l  S tock ,  and under  sec t ion

1B4, Franchise Tax on Gross Earnings, of  Art ic le 9 of the Tax Law for Lhe years

a t  i ssue.  0n  i t s  repor ts  under  sec t ion  183,  pe t i t ioner  s ta ted  the  na ture  o f

i ts business as "management of marine transportat ion equipment used in foreign

comnerce t t .

2.  Pet i t ioner sought and was granted a three-month extension within which

to  f i le  i t s  1970 repor ts .  0n  Ju Iy  13 ,  L911,  pe t i t ioner  \ {as  g ran ted  an  add i t iona l

ex tens ion  to  September  15 ,  I97 I .

3 .  Pet . i t ioner ts  1970 reporLs  under  sec l ions  183 and 184 were  s igned by

i ts  Ass is tan t  Treasurer ,  James A.  K i lby ,  on  September  13 ,  7971.  0n  September  14 ,

l97I '  Mr.  Ki lby prepared a cover let ter to accompany the returns and requested

Amexi 's account ing department to issue a check payable to the New York State

corpora t ion  Tax  Bureau in  the  sum o f  $41877.42 .  Pursuant  to  Mr .  K i lby rs

request,  the check was issued, under date September 15, 197I.  0n September 15,

7977 '  Mr .  K i lby  persona l ly  depos i ted  in  the  mai l  the  1970 repor ts ,  the  t ransmi t ta l

]et ter and the check. According to the stamp of the Corporat ion Tax Bureau, i t .

rece ived the  repor t .s  on  September  23 ,  197I .

4 .  0n  September  18 ,7974,  Rober t  A .  So loway,  Secre tary  o f  Amex i ,  executed
(,

a consent extending the period of l imitat ion for assessment of tax under

Ar t i c les  9 ,9 -Ar  9 -B and 9-C fo r  the  year  1970 to  and inc lud ing  Sept .ember  30 ,

1975. In a let ter which acconpanied the consent,  Mr. Soloway asserted that the
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wa iver  was ine f fec tua l  s ince  the  repor ts  had been f i led  on  September  13 ,  1971.

Mr. Soloway executed further consents on August 13, 7975 and Septenber 30,

1976,  w i th  regard  to  wh ich  he  Look  a  s imi la r  pos i t ion .

5. 0n February 15 ,  7978, the Audit  Divis ion issued to Amexi two not ices

of  de f ic iency  asser t ing  taxes  due under  Ar t i c le  9 -A fo r  the  years  a t  i ssue,  on

the ground that Amexi was not a transportat ion corporat ion subject to taxat ion

under  Ar t i c le  9 ,  bu t  a  bus iness  corpora t ion  sub jec t  to  taxa t ion  under  Ar t i c le

9-4. The amount.s of the def ic iencies were scheduled as fol lows:

797 A 7977 Total

T a x  $ 4 8 , 0 8 5 . 5 8  $ 1 1 9 , 6 8 7 . 0 0  $ 7 6 7 , 7 7 2 . 5 8
I n t e r e s t .  1 9  , 9 5 5  . 5 2  4 2  , 4 B B  . 8 9  6 2  , 4 4 4 . 4 1
Cred i t  App l ied  207.00  207.00
B a l a n c e  $ 6 7  , 8 3 4 .  1 0  $ L 6 2 , 1 7 5  . 8 9  $ 2 3 0  , 0 0 9  .  9 9

6.  Amex i  i s  a  New York  corpora t . ion  wh ich  was organ ized on  March  15 ,  1962.

A11 o f  i t s  cap i ta l  s tock  is  owned by  Amer ican Expor t  Indus t r ies ,  Inc . ,  now

Aeicor ,  Inc .  ( "AEI " ) .  I t  was  fo rmed,  among o ther  th ings :

I 'To  cons t rucL ,  purchase,  char te r ,  lease,  acqu i re ,  own,  equ ip ,
main ta in ,  manage,  repa i r ,  use ,  nav iga te  and operaLe boats ,  sh ips ,
v e s s e l s ,  b a r g e s ,  r a f t s  a n d  w a t e r - c r a f t  o f  a l l  k i n d s ,  a n d  a n y  a r t i c l e s ,
mater ia ls ,  mach inery ,  equ ipment  and proper ty  used Lhere for  o r  in
connect ion therewith.

"To engage in and transact a transportat ion, shipping and
forward ing  bus iness ,  to  t ransporL  persons  and proper ty  by  water ,  land
and a i r ,  to  engage in  and t ransac t  a  s to rage bus iness ,  to  ac t  as
shipping agent for others, La carry on the business of a customs
house broker ,  to  p romote ,  a r range and conduct  tours ,  and to  car ry  on
an insurance brokerage bus iness . t t

7 .  Unt i l  7969,  Amex i rs  ac t i v i t ies  cons is ted  ch ie f l y  o f  ho ld ing ,  s to r ing

and leas ing  t ruck  Lra i le rs  fo r  the  benef i t  o f  anoLher  AEI  subs id ia ry ,  Amer ican

Expor t  f sbrandtsen L ines ,  fnc . ,  la te r  Amer ican Expor t  l ines ,  fnc . ,  now Far re l l

l i nes  ( " l ines" ) .  In  1969,  Amex i  assumed the  managemenL o f  cargo  conta iners  fo r

tr ines. Lines has been engaged for many years in a general  interstate and
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foreign shipping business and has f i led New York franchise tax reports as a

transportat ion company under Art ic le 9 of the Tax Law.

B. Amexi entered into a lease with Lines for the furnishing and management

of cargo containers to be used in Linesr interstate and foreign shipping

operat ion. Amexi at tempted to, but.  r^ras unsuccessful  in,  developing a container

leasing business with third-party shipping companies. During 1970, approximately

3  percent  o f  Amex i ' s  g ross  rece ip t .s  was der ived  f rom unaf f i l i a ted  compan ies .

9. A shipping or cargo container is a locked aluninum box of a standard

size (2A or 40 feet long) which f i ts into the hold or on the deck of a "container-

ized" ship. Vessels are special ly designed and constructed to accommodate

containers and cannot transport  cargo without them.

Many containers were transferred by l ines to Amexi when petit ioner

entered this l ine of business. In addit ion, Amexi leased and purchased other

conta iners.

10. Through a bi l l  of  lading system, a Lines customer could ship goods

interstate or beLween the United States and a foreign country and receive one

b i l l  fo r  L ranspor ta t ion  serv ices  rendered by  AEI  and i t s  subs id ia r ies .

11. Besides owning and leasing the containers, Amexi managed their  worldwide

movernent.  This funct ion consisted of t racking the movement,  anaLyzing traf f ic

patterns and shipping orders, and reposit ioning empty conLainers to ensure

avai labi l i ty for shipment.  The containers were leased and Arnexi was paid only

when the containers were actual ly being used by Lines; Amexi bore the responsi-

b i l i t y  fo r  and cos t  o f  repos i t ion ing  empty  conta iners .

L2. Amexi was also responsible for inspect ing the containers Lo ensure

they were watert ight and sealed. During early I97A, Amexi employees performed

whatever patching and repair  work was required, at  faci l i t ies si tuated in
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Hoboken and Port  Newark, New Jersey. Thereafter,  AEI purchased a subsidiary to

carty ouL Lhe repair  workl  on occasion, repairs were contracted out to third

p a r t i e s .

Amexi added a surcharge to the general  leasing charge for cosLs of

inspec t ion ,  repa i r  and main tenance.

13 .  l ines  d id  no t  f i l e  sa les  tax  re tu rns  nor  pay  sa les  tax  w i th  respec t  to

i ts leasing of containers, on the ground that the containers r^rere an inLegral

part  of  the vessel and therefore exempt from sales tax by vir tue of sect ion

1 1 1 5 ( a ) ( 8 )  o f  t h e  T a x  l a w .

14. Pet i t ioner sought the opinion of i ts at torneys as Lo whether i t  was

sub jec t  to  tax  as  a  t ranspor ta t ion  company under  sec t ions  183 and L84,  and as

such, exempt. f rom the franchise tax imposed by Art ic le 9-A. By let ter dated

December 3, I971,,  I {r .  Joseph McDonald advised pet i t ioner that i t  was a transpor-

tat ion company within the meaning of sect ions 183 and 184.

15 .  By  the  end o f  7977,  Amex i is  conta iner  opera t ions  ceased and the

operat ions were returned to Lines.

16 .  Pet i t ioner  a rgues  tha t  assuming i t  incor rec t ly  f i l ed  repor ts  under

Ar t i c le  9 ,  the  de f ic ienc ies  as  asser ted  were  nonethe less  incor rec t  because the

Aud i t  D iv is ion  den ied  pe t i t ioner  an  a l loca t ion  o f  bus iness  income.

17. Amexi maintained an off ice at 26 Broadway, New York, in the same

bu i ld ing  as  i t s  paren t  corpora t ion  and many o ther  AEI  subs id ia r ies .

The AEI  corpora te  fami ly  a lso  es tab l i shed an  o f f i ce  aL  20  Jus t  Road,

Fair f ie ld,  New Jersey, at  which were located a central ized account ing department

and computer  center  fo r  AEI 's  subs id ia r ies ,  inc lud ing  Amex i .  AEI  i l se1 f  d id

not  do  bus iness  in  New Jersev .
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Amexi ut i l ized the computer faci l i t ies in tracking container movement.

I ts account ing and bi l l ing funct ions were performed at the Fair f ie ld off ice,

and Anexi paid franchise taxes to the State of New Jersey.

18. At the insistence of the Audit Division, and without thoroughly

reviewing i ts records or consult ing with i ts at torneys, Amexi prepared "prel i -

minary draft  returns" under Art ic le 9-A for the years at issue. Pet i t ioner

computed tax, appl ied prepayments and determined i ts l iabi l i ty under Art ic le

9 - A  a s  f o l l o w s :

YEAR

19  70
197 1

TAX PREPAYMENTS BATANCE

$ 800 .00  ( cap i ta l )
29,615.00 (net income)

$7,662 .42
8  ,264 .oo

($  6 ,862.42)
21 ,351 .00

CONCIUSIONS OF IAW

A.  That  fo r  the  pr iv i lege  o f  exerc is ing  i t s  corpora te  f ranch ise ,  o f  do ing

bus iness ,  o f  employ ing  cap i ta l ,  o r  o f  own ing  or  leas ing  proper ty  in  th is  s ta te

in a corporate or organized capacity,  or of  maintaining an off ice in this

state, every domest ic or foreign corporat ion (excepL Lhose corporat ions subject

to tax under secLions 183 through 186 and such other corporat ions as are

spec i f ied  in  sec t ion  209.4)  must  pay  an  annua l  f ranch ise  tax  to  th is  s ta te .

A r t i c l e  9 - A ,  s e c t i o n  2 0 9 . I .

B. That sect ions 183 and 184 of Art ic le 9 impose a franchise tax and an

add i t iona l  f ranch ise  tax ,  respec t ive ly ,  upon corpora t ions  and assoc ia t ions

formed for or pr incipal ly engaged in the conduct of aviat ion, rai l road, canal,

s teamboat ,  fe r ry ,  express ,  nav iga t ion ,  p ipe  l ine ,  t rans fer ,  baggage express t

omnibus, trucking, taxicab, telegraph, telephone, palace car or s leeping car

business or formed for or pr incipal ly engaged in the conduct of two or more of

such bus inesses ,  and o ther  domest ic  corpora t ions  or  assoc ia t ions  pr inc ipa l l y

engaged in  the  conduct  o f  a  t ranspor ta t ion  or  t ransmiss ion  bus iness .
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C. That the term "transportat ion business" has been held to apply to

corporat ions engaged in the operat ion or maintenance of devices used for the

transportat ion of f reight,  substances or persons (Matt .er of  Newton Creek Towing

C o .  v .  l a w , 2 0 5  A . D .  2 0 9  ( 3 d  D e p t . ; ,  a f f d .  m e m .  2 3 7  N . Y . 5 7 8 ;  P e o p l e  e x  r e l .  C u r r a n

F u n e r a l  S e r v i c e  C o . ,  I n c .  v .  G r a v e s ,  2 5 7  A . D .  8 8 8  ( 3 d  D e p t . ) ;  0 p .  o f  C o u n s e l ,

Dept .  o f  Taxat ion  and F inance,  August  26 ,  1957) ,  and a lso  to  corpora t ions  wh ich

prov ide  serv ices  d i rec t l y  connected  w i th  such t ranspor ta t ion  (Peop le  ex  re l .  N .Y.

& A lbany  L igh terage Co.  v .  Cantor ,  239 N.Y.  64) .

D.  That  pe t i t ioner  owned,  leased,  managed,  t racked and repos i t ioned

shipping containers, the sole funct ion of which was to hold goods for t ransport

by  conta iner ized  vesse ls .  These ac t iv i t ies  were  so  in tegra l l y  re la ted  to  the

transportat ion business that pet i t ioner may be considered a transportat ion

company within the intendment of sect ions 183 and 184.

Pet i t ioner 's  bus iness  \ {as  no t  the  pass ive  ownersh ip  o f  persona l

property.  Pet i t ioner did not become rrmerely the owner of personal property

leased to another for a consideraLion, the same as the o\, i rner of ei ther a mi l l

or a department store who leases his property to a corporat ion over which he

has no control  or supervision and no voice in the operat ing act iv i ty of ei ther

c o r p o r a t i o n . "  M a t t e r  o f  M c A l l i s t e r  B r o s . ,  I n c .  v .  B a t e s , 2 7 2  A . D . 5 1 1 ,  5 1 6  ( 3 d

Dept . ) .  In  the  la t te r  case,  the  Appe l la te  D iv is ion  conf i rmed th is  Commiss ion ts

determinat ion pertaining to the tax assessed against pet i t ioner under Art ic le

9 - A .

E.  That  in  v iew o f  the  fo rego ing ,  i t  i s  unnecessary  to  pass  upon the

second and th i rd  i ssues  ra ised.



F.  That  the  pe t i t ion

the  no t ices  o f  de f ic iency

DATED: Albany, New York

OcT 0 71983

of Amexi

issued on

- 8 -

Leasing Corporat ion is hereby granted and

February  15 ,  1978 are  cance l led  in  fu l l .

STATE TAX COMMISSION

--Fdd*a^_ru C-2,*-
PRESIDENT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Amexi Leasing Corporation
26 Broadway
New York, NY 10004

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at
Pursuant to section(s) 1090 of the Tax Law, any
an adverse decision by the State Tax Commission
Article 78 of the Civi l  Practice Law and Rules.
Supreme Court of the State of New york, Atbany
da te  o f  t h i s  no t i ce .

the administrative level.
proceeding in court to review
can only be insti tuted under
and nust be commenced in the

County, within 4 months from the

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit.
Building il9 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Joseph F. McDonald
Lord, Day and Lord
25 Broadway
New York, NY 10004
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion

o f

AMEXI TEASING CORPORATION

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax law for the Years
1 9 7 0  a n d  1 9 7 1 .

DECISION

Peti t ioner,  Amexi Leasing Corporat ion, 26 Broadway, New York, New York

10004,  f i led  a  pe t i t ion  fo r  rede le rmina t ion  o f  a  de f ic iency  or  fo r  re fund o f

franchise tax on business corporat ions under Art ic le 9-A of the Tax Law for the

years  1970 and 1971 (F i le  No.  23164) .

A  fo rmal  hear ing  was he ld  be fore  Dor is  SLe inhard t ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  | Iay  20 ,  1981 a t  9 :15  A.M.  Pet . i t . ioner  appeared by  Lord ,  Day  & lo rd ,

Esqs .  (Joseph F .  McDona ld ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( A n g e l o  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l )

ISSUES

I .  Whether  pe t i t ioner  was a  corpora t ion  fo rmed fo r  o r  p r inc ipa l l y  engaged

in the conduct of a transportat ion business, subject to the taxes imposed under

sect ions 183 and 184 of the Tax Law, and Lhus exempt from taxat ion under

A r t i c l e  9 - A .

I I .  Whether  the  de f ic iency  asser ted  aga ins t  pe t i t ioner  fo r  the  year  1970

barred by the statute of l imitat ions prescr ibed by sect ion 1083 of the Tax
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I I I .  I f  pe t i t ioner  i s  sub jec t  to  taxa t ion  under  Ar t i c le  9 -A,  ra ther  than

Art ic le 9, whether the Audit  Divis ion improperly denied pet i t ioner an al locat ion

of  i t s  bus iness  income.

FINDINGS OF FACT

1.  Pet i t ioner ,  Amex i  Leas ing  Corpora t ion  ( "Amex i " ) ,  f i l ed  f ranch ise  tax

repor ts  under  sec t ion  183,  Franch ise  Tax  on  Cap i ta l  S tock ,  and under  sec t ion

184,  Franch ise  Tax  on  Gross  Earn ings ,  o f  Ar t i c le  9  o f  the  Tax  Law fo r  the  years

a t  i ssue.  0n  i t s  repor ts  under  sec t ion  183,  pe t i t ioner  s ta ted  the  na ture  o f

i ts business as "management of marine transportat ion equipment used in foreign

commercet t .

2.  Pet i t ioner sought and was granted a three-month extension within which

to  f i le  i t s  1970 repor ts .  0n  Ju ly  13  ,  I97  1 ,  pe t i t ioner  was gran ted '  an  add i t iona l

ex tens i -on  to  September  15 ,  I97 I .

3 .  Pet i t ioner 's  1970 reporLs  under  sec t ions  183 and 184 were  s igned by

i ts  Ass is tan t  Treasurer ,  James A.  K i lby ,  on  September  13 ,  1977.  0n  September  14 ,

7971, Mr. Ki lby prepared a cover let ter to accompany the returns and requested

Amexi 's account ing department to issue a check payable to the New York State

Corpora t ion  Tax  Bureau in  the  sum o f  i4 r817.42 .  PursuanL to  Mr .  K i lby?s

request ,  the  check  was issued,  under  da te  September  15 ,  1977.  0n  September  15 ,

1977,  Mr .  K i lby  persona l ly  depos i ted  in  the  mai l  the  1970 repor ts ,  the  t ransmi t ta l

let ter and the check. According to the stamp of the Corporat ion Tax Bureau, i t

rece ived the  repor ts  on  September  23 ,  1977.

4 .  0n  September  18 ,  1974,  Rober t  A .  So loway,  Secre tary  o f  Amex i ,  executed

a consent extending the period of l imitat ion for assessment of tax under

A r t i c l e s  9 , 9 - A , 9 - B  a n d  9 - C  f o r  t h e  y e a r  1 9 7 0  t o  a n d  i n c l u d i n g  S e p t e m b e r  3 0 ,

1975.  In  a  le t te r  wh ich  accompan ied  the  consent ,  Mr .  So loway asser ted  tha t  the
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wa iver  was ine f fec tua l  s ince  the  repor ts  had been f i led  on  September  13 ,  I971.

Mr. Soloway executed further consents on August 13, 1975 and September 30,

1976,  w i th  regard  to  wh ich  he  took  a  s imi la r  pos i t ion .

5 .  0n  February  15 ,  1978,  the  Aud i t  D iv is ion  issued to  Amex i  two no t ices

of  de f ic iency  asserL ing  Laxes  due under  Ar t i c le  9 -A fo r  the  years  a t  i ssue,  on

the ground that Amexi was not a transportat ion corporat ion subject to taxat ion

under Art ic le 9, but a business corporat ion subject to taxat ion under Art ic le

9-A.  The amounts  o f  the  de f ic ienc ies  were  schedu led  as  fo l lows:

19  70 797 r Tota I

Tax
Interest.
Cred i t  App l ied
Ba lance

$48  ,085  .58
19  , 955  . 52

za7  . 00
$67  , 834 .  10

$119 ,687 .00
42 ,488 .89

$1 .62 ,175 .89

$167 ,772 .58
62 ,444 .4 r

207  . 00
$230 ,  009  .99

6. Amexi is a New York corporat ion which \das organized on March 15, 7962.

A l l  o f  i t s  cap i ta l  s tock  is  owned by  Amer ican Expor t  fndus t r ies ,  Inc .  ,  now

Aeicor ,  Inc .  ( "AEI " ) .  I t  was  fo rmed,  among o ther  th ings :

r rTo  consLruc t ,  purchase,  charLer ,  lease,  acqu i re ,  own,  equ ip ,
main ta in ,  manage,  repa i r ,  use ,  nav iga te  and opera te  boats ,  sh ips ,
vesse ls ,  barges ,  ra f ts  and wat .e r -c ra f t  o f  a l l  k inds ,  and any  ar t i c les ,
mater ials,  machinery, equipment and property used therefor or in
connect ion therewith.

"To engage in and transact a transportat ion, shipping and
forwardi-ng business, to transport  persons and property by water,  land
and a i r ,  to  engage in  and t ransac t  a  s to rage bus iness ,  to  ac t  as
shipping agent for others, to carry on the business of a custorns
house broker ,  to  p romote ,  a r range and conduct  tours ,  and to  car ry  on
an insurance brokerage bus iness .  t r

7 .  Unt i l  7969,  Amex i ' s  ac t i v i t ies  cons is ted  ch ie f l y  o f  ho ld ing ,  s to r ing

and leasing truck Lrai lers for the benef i t  of  another AEI subsidiary,  American

Expor t  I sbrandtsen L ines ,  Inc . ,  la te r  Amer ican Expor t  l ines ,  Inc . ,  nord  Far re l l

l i nes  ( " l ines" ) .  In  1969,  Amex i  assumed the  management  o f  cargo  conta iners  fo r

Lines. Lines has been engaged for many years in a general  interstate and
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foreign shipping business and has f i led New York franchise tax reports as a

transportat ion company under Art ic le 9 of the Tax law.

B. Amexi entered into a lease with Lines for the furnishing and management

of cargo containers to be used in Linesr interstate and foreign shipping

operat ion. Amexi at tempted to, but was unsuccessful  in,  developing a container

Ieasing business with third-party shipping companies. During 1970, approximately

3  percent  o f  Amex i ' s  g ross  rece ip ts  was der ived  f rom unaf f i l i a ted  compan ies .

9. A shipping or cargo container is a locked aluminum box of a standard

size (2A or 40 feet long) which f i ts into the hold or on the deck of a "container-

i zed"  sh ip .  Vesse ls  a re  spec ia l l y  des igned and cons t ruc ted  to  accommodate

containers and cannot transport  cargo without them.

Many containers were transferred by Lines to Amexi when pet i t ioner

entered this l ine of business. In addit ion, Amexi leased and purchased other

conta iners .

10. Through a bi l l  of  lading system, a Lines customer could ship goods

interstate or between the United States and a foreign country and receive one

b i l l  fo r  t ranspor ta t ion  serv ices  rendered by  AEI  and i t s  subs id ia r ies .

11. Besides owning and leasing the containers, Amexi managed their  worldwide

movement.  This funct ion consisted of t racking the movement,  anaLyzing traf f ic

patterns and shipping orders, and reposit ioning empty containers to ensure

avai labi l i ty for shipment.  The containers were leased and Amexi was paid only

when the containers were actual ly being used by Lines; Amexi bore the responsi-

bi l i ty for and cost of  reposit ioning empty containers.

12. Arnexi was also responsible for inspect ing the containers to ensure

they were watert ight and seal-ed. During early 7970, Amexi employees performed

whatever patching and repair  work was required, at  faci l i t ies si tuated in
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Hoboken and Port  Newark, New Jersey. Thereafter,  AEI purchased a subsidiary

car ry  ou t  the  repa i r  work l  on  occas ion ,  repa i rs  were  cont rac ted  ou t  to  th i rd

p a r t i e s .

Amexi added a surcharge to the general  leasing charge for costs of

inspec t ion ,  repa i r  and main tenance.

13 .  L ines  d id  no t  f i l e  sa les  tax  re tu rns  nor  pay  sa les  tax  w i th  respec t  to

i ts leasing of containers, on the ground that the containers were an integral

part  of  the vessel and therefore exempt from sales tax by vir tue of sect ion

1 1 1 5 ( a ) ( B )  o f  t h e  T a x  L a w .

74. PeLit ioner sought the opinion of i ts at torneys as to whether i t  was

subject Lo tax as a transportat ion company under sect ions 183 and 184, and as

such, exempt from the franchise tax imposed by Art ic le 9-A. By let ter dated

December  3 ,  I97 \ ,  Mr .  Joseph McDona ld  adv ised pe t i t ioner  tha t  i t  was  a  t ranspor -

tat . ion company within the meaning of sect ions 183 and 184.

15 .  By  the  end o f  197I ,  Arnex i ' s  con ta iner  opera t ions  ceased and the

operat ions were returned to Lines.

16. Pet i t ioner argues that assuming i t  incorrect ly f i led reports under

Ar t i c le  9 ,  the  de f ic ienc ies  as  asser ted  were  nonethe less  incor recL  because the

Aud i t  D iv is ion  den ied  pe t i t . ioner  an  a l loca t ion  o f  bus iness  income.

17. Amexi maintained an off ice at 26 Broadway, New York, in Lhe same

bu i ld ing  as  i t s  paren t  corpora t ion  and many o ther  AEI  subs id ia r ies .

The AEI  corpora te  fami ly  a lso  es tab l i shed an  o f f i ce  a t  20  Jus t  Road,

Fair f ie ld,  New Jersey, at  which were located a cenLraLized account ing department

and computer  center  fo r  AEI 's  subs id ia r ies ,  inc lud ing  Amex i .  AEI  i t se l f  d id

not  do  bus iness  in  New Jersev .
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Amexi ut i l ized the computer faci l i t ies in tracking container movement

I ts account ing and bi l l ing funct ions were performed at the Fair f ie ld off ice,

and Amexi paid franchise taxes to the SLate of New Jersey.

18. At the insistence of the Audit  Divis ion, and without thoroughly

reviewing i t .s records or consult ing with i ts at torneys, Amexi prepared "prel i -

minary draft  returns" under Art ic le 9-A for the years at issue. Pet i t ioner

computed tax, appl ied prepaynents and determined i ts l iabi l i ty under Art ic le

9 - A  a s  f o l l o w s :

YEAR

19  70
797 7

TAX

$  8 0 0 . 0 0  ( c a p i t a l )
29 ,61 .5 .00  (ne t  income)

PREPAYMENTS

$7 ,662 .42
8 ,264 .AA

BAI,ANCE

($  6 ,862 .42 )
21  , 35  1  . 00

CONCLUSIONS OF tAId

A.  That  fo r  the  pr iv i lege  o f  exerc is ing  i t s  corpora te  f ranch ise ,  o f  do ing

business, of  employing capital ,  or of  owning or leasing property in this state

in a corporate or organized capacity,  or of  maintaining an off ice in this

s ta te ,  every  domest ic  o r  fo re ign  corpora t ion  (except  those corpora t ions  sub jec t

to tax under sect ions 183 through 186 and such other corporat ions as are

spec i f ied  in  sec t ion  209.4)  must  pay  an  annua l  f ranch ise  tax  to  th is  s ta te .

A r t i c l e  9 - A ,  s e c t . i o n  2 0 9 . 1 .

B. That sect ions 183 and 184 of Art ic le 9 impose a franchise tax and an

add i t iona l  f ranch ise  tax ,  respec t ive ly ,  upon corpora t ions  and assoc ia t ions

formed fo r  o r  p r inc ipa l l y  engaged in  the  conduct  o f  av ia t ion ,  ra i l road,  cana l ,

s teamboat ,  fe r ry ,  express ,  nav iga t ion ,  p ipe  l ine ,  t rans fer ,  baggage express ,

omnibus ,  t ruck ing ,  tax icab,  te legraph,  te lephone,  pa lace  car  o r  s leep ing  car

business or formed for or pr incipal ly engaged in the conduct of t r+o or more of

such bus inesses ,  and o ther  domest ic  corpora t ions  or  assoc ia t ions  pr inc ipa l l y

engaged in  the  conduct  o f  a  t ranspor ta t ion  or  t ransmiss ion  bus iness .
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C. That the term "transportat ion business" has been held to apply to

corporat ions engaged in the operat ion or maintenance of devices used for the

transportat ion of f reight,  substances or persons (Matter of  Newton Creek Towing

C o .  v .  L a w ,  2 0 5  A . D .  2 0 9  ( 3 d  D e p t . ) ,  a f f d .  m e m .  2 3 7  N . Y .  5 7 8 1  P e o p l e  e x  r e l .  C u r r a n

F u n e r a l  S e r v i c e  C q . ,  I n c .  v .  G r a v e s  ,  2 5 7  A . D .  B B B  ( 3 d  D e p t . ) ;  0 p .  o f  C o u n s e l ,

Dept .  o f  Taxat ion  and F inance,  August  26 ,  1957) ,  and a lso  to  corpora t ions  wh ich

prov ide  serv ices  d i rec t l y  connected  w i th  such t ranspor ta t ion  (Peop le  ex  re l .  N .Y.

& A lbany  L igh terage Co.  v .  Cantor ,  239 N.Y.  64)

D.  That  pe t i t ioner  owned,  leased,  managed,  t racked and repos i t ioned

shipping containers, the sole funct ion of which was to hold goods for t ransport

by containerized vessels.  These act iv i t ies were so integral ly related to the

t ranspor ta t ion  bus iness  tha t  pe t i t ioner  may be  cons idered a  t ranspor ta t ion

company within the intendment of sect ions 183 and 184.

Pet i t ioner 's  bus iness  \ . {as  no t  the  pass ive  ownersh ip  o f  persona l

property.  Pet i t ioner did not become "merely the owner of personal property

leased to  another  fo r  a  cons idera t ion ,  the  same as  the  owner  o f  e i ther  a  mi l l

or a department store who leases his property to a corporat ion over which he

has no control  or supervision and no voice in the operat ing act iv i ty of ei ther

c o r p o r a t i o n . "  M a t t e r  o f  M c A l l i s t e r  B r o s . ,  f n c .  v .  B a t e s r  2 7 2  A . D .  5 1 1 ,  5 1 6  ( 3 d

Dept . ) .  In  the  la t te r  case,  the  Appe l la te  D iv is ion  conf i r rned th is  Commiss ion 's

determinat ion  per ta in ing  to  the  tax  assessed aga ins t  pe t i t ioner  under  Ar t i c le

9 - A .

E. That in view of the foregoing, i t .  is unnecessary to pass upon the

second and th i rd  i ssues  ra ised.



F. That the pet i t ion

the  no t ices  o f  de f ic iency

DATED: Albany, New York

OcT 0 71983

Corporat ion is hereby granted and

1 5 ,  1 9 7 8  a r e  c a n c e l l e d  i n  f u I I .

TAX COMM]SS]ON

of Amexi
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