
STATE OI'NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o t

Amer ican Employers '  Insurance Co.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Corporat ion Tax
under  Ar t i c le  33  o f  the  Tax  Law fo r  the  year  1976.

State of New York

County of Albany

and by deposit . ing same enclosed
post  o f f i ce  under  the  exc lus ive
Service within the State of New

That deponent. furLher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983.

AFFIDAVIT OF MAIIING

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
Y o r k .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

]

]
S S .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on t le
20 th  day  o f  December ,  1983,  he  served the  w i th in  no l i ce  o f  Dec is ion  by
cer t i f ied  mai l  upon Amer ican Employers '  Insurance Co.  ,  the  pe t i t ioner  in  the
within proceedinS, bV enclosing a Lrue copy thereof in a seiurely sealed
postpa id  wrapper  addressed as  fo l lows:

Amer ican Employers t  Insurance Co.
One Beacon St .
Boston, MA 02108

'.t

pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the l lat ter of  the Pet i t ion
o t

Amer ican Employers '  fnsurance Co.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Corporat ion Tax
under  Ar t i c le  33  o f  Lhe Tax  Law fo r  the  year  1976

MFIDAVIT OT MAIIING

Sta te  o f

County of

New York ]
ss .  :

Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the StaLe Tax Commission, Lhat he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon John S. Breckenridge, the representat. ive of the pet i t ioner
in the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  l r rapper  addressed as  fo l lows:

John S. Breckenridge
Everett ,  Johnson & Breckenridge
20 Exchange Place
New York, NY 10005

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
las t  known address

same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representat ive
herein and that the address seL forth on said wrapper is the

of the represenLat ive of the pet. i t ioner.

Sworn to before me this
20 th  day  o f  December ,  1983.

Authorized to administer oathsl,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  20 ,  1983

Amer ican Employers '  Insurance Co.
One Beacon St .
Bos ton .  MA 02108

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  1090 & 1519 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the Stale Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi t  Pract i -ce law and Rules, and must be commenced in
the Supreme Court of  the State of New York, A1bany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building l l9, State Campus
Albany, New York 12227
Phone / f  (518)  457-2A7A

Very truly yours,

STATE TAX COMI"IISSION

cc :  Pet i t ioner 's  Representa t ive
John S.  Breckenr idge
Everett ,  Johnson & Breckenridge
20 Exchange Place
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OF NBl,l YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

AMERICAN EMPTOYERSI INSURANCE COMPANY

for Redetermination of a Deficiency or for
Refund of Franchise Tax on fnsurance
Corporations under Art icle 33 of the Tax law
for  the Year  1976.

DECISION

Petit. ioner, American Employers' Insurance Company, One Beacon Street,

Boston,  Massachuset ts  02108,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of franchise tax on insurance corporations under Art icle 33 of

the Tax Law for  the year  1976 (T i le  No.  31520) .

0n March 25, 1983, petit ioner, by i ts representative, Everett, Johnson &

Breck inr idge,  Esqs.  (John S.  Breck inr idge,  Esq. ,  o f  counsel ) ,  waived a formal

hearing and consented t.o submission of this matter to the Tax Commission on the

basis of the contents of the f i le, with al l  briefs to be submitted by August 8,

1983 .

IS$IIE

Whether petit ioner is entit led t<i a I976 New York net operating loss

deduction based upon its 1,974 and 1975 New York net operating losses, notwith-

standing that i t  claimed no federal net operating loss deduction in 1976.

FINDINGS OF FACT

1 .

American

asserL ing

0n Sept.ember 72, 1980, the Audit  Divis ion issued t ,o pet i t ioner,

Bmployers'  Insurance Company ("Americao"),  I  Not ice of Def ic iency

addit ional f ranchise tax due under Art ic le 33 of the Tax Law for the
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year  7976 in  the  amount  o f  $16,185.00 ,  p lus  in te res t  thereon.  The exp lanatory

Statement of Audit  Adjustment,  issued under the same date, stated:

"A New York net operat ing loss deduct ion is al lowed in the same
manner al lowed under sect ion 772 of the Internal Revenue Code,
carr ied back three years, and then ahead f ive. Since the losses
incur red  in  1974 and 1975 wou ld  have been car r ied  back  on  an  'as  i f '
basis,  they must be treated in that way for New York State tax
p u r p o s e s . t t

2.  American is an insurance corporat ion organized under the laws of the

Commonwealth of Massachusetts and l icensed to do an insurance business in the

State of New York as a property and casualty insurer.

3. American t imely f i led New York franchise tax reports under sect ion 187

of Art ic le 9 of the Tax Law for the years pr ior to 1974, and under Art . ic le 33

for  the  taxab le  years  1974 th rough 1976.

4. American is a member of an aff i l iated group whose parent is Commerical

Union Corporat ion, and i ts income and deduct ions are included in the consol idated

federal  income tax return f i led by Commercial  Union Corporat ion. For purposes

of Art ic le 33, American's income and deduct ions were computed as i f  i t  were

f i l ing on a separate basis for federal  income tax purposes, and al l  references

herein to American's federal  income and net operat ing losses are amounts

computed as i f  i t  were f i l ing on a separate basis for federal  income tax

purposes .

5. ^dmerican incurred net operat ing losses in the taxable years 1974 and

1975 for federal  and New York tax purposes.

6. American's New York net operat ing loss for the

1975 amounted Lo  $401,839 and $61229,480,  respec t ive ly .

7 .  Amer icanrs  1974 and 1975 federa l  ne t  opera t ing

$31794r576,  respec t ive ly ,  were  car r ied  back  fo r  federa l

taxable years 1974 and

l osses ,  $829  ,224  and

income tax purposes to
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years prior Lo 1914 and were uti l ized in ful l  as federal net operating loss

deductions in such years.

8.  Amer icanrs 1976 federa l  income tax return ref lected income of  $4,1681268.

No net operating loss deduction was claimed.

9. In i ts 1976 New York franchise tax report, American claimed a net

operat ing loss deduct ion of  $4,6231800.

10. American takes the posit. ion that i t  is

loss deduction based upon its 7974 and, 1975 net

of that deduct. ion equals $6,631 ,379, the sum of

l osses ,  $401 ,839  and  $61229 ,480 ,  respec t i ve l y .

entit led to a 1976 net operaLing

operating losses and the amount

i ts  1974 and 1975 net  operat ing

CONCLUSIONS OF IALI

A. That for taxable years commencing before January 1, 1974, insurance

corporat ions such as pet i t ioner were subject to the tax imposed by sect ion 187

of Art ic le 9 of the Tax law. The tax was measured by the insurance corporat ionts

premiums wri t ten on r isks located or resident in this state.

B. That for taxable years commencing on or after January 1, 1974, insurance

corporations are subject to two franchise taxes imposed by Art icle 33 of the

Tax Law.

SecLion 1501 imposes a franchise tax simi lar to that which is imposed

on business corporat ions by Art . ic le 9-A. Pursuant to sect ion 1502, this tax is

calculated on one of four al ternat ive bases, the f i rst  being the taxpayer 's

ent ire net income or the port ion Lhereof al located to Nevr York.

In  add i t ion ,  sec t ion  1510 imposes  a  tax ,  s im i la r  to  tha t  imposed by

former  sec t ion  187,  measured by  the  taxpayer ts  p remiuns .
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C. That sect ion 1503 sets forth the rules by which ent ire net income is

calculated. A net operat ing loss deduct ion is permit ted by paragraph (4) of

subdivis ion (b) as fol lows:

"Any  
'ne t  opera t ing  loss  deduct ion t . . .a l lowab le  under  sec t ion [  ]  one

hundred seventy - t ldo . . .o f  the  in te rna l  revenue code. , .wh ich  is  a l low-
able to the taxpayer for federal  income tax purposes:

(A) shal l  be adjusted to ref lect the modif icat ions required by
the other paragraphs of this subdivis ion;

(B) shal l  not,  however,  exceed any such deducLion al lowabte to
the taxpayer for the taxable year for federal income tax
purposes ;  and

(C) shal l  not include any such loss incurred in a taxable year
beginning prior to January first, nineteen hundred seventy
four or during any taxable year in which the taxpayer was
not subject to the tax imposed under sect ion f i f teen hundred
o n e .  I t

The above-quoted paragraph is substantial ly similar to section 208.9(f), which

allows the corporate taxpayer subject to taxation under Art icle 9-A a net

operat ing loss deduct ion.  These two prov is ions,  sect ion 1503(b)(4)  and 208.9( f ) ,

are ].n parl_

s e c t i o n  1 2 .

mater ia and must be construed in a l ike manner. t .  7974 ,  Ch .  649 ,

D. That this Commission previously decided, on similar facts, that an

insurance corporation subject to taxation under Art icle 33 was not entit led to

carry over a neL operating loss to a taxable year in which it  claimed no

fede ra1ca r r yove ra r i s i ng f romthesame Ioss .

Insurance Company, State Tax Corun., Apri l  3, 1981, determination confirmed,

v.  State Tax Comm,,  Index No.Matter of The Employers' Fire Insurance Co.

7354-81 (Sup.  Ct .  A lbany Co.  Nov.  72,19S1).  In  reaching th is  conclus ion,  the

Commission considered arguments similar to those advanced by petit ioner in the

within proceeding, and rel ied upon the plain language of section 1503, as well

as regulations promulgated under and decisions interpretat. ive of section

208 .9 ( f ) .  20  NYCRR 3 -8 .2 (d ) ;  sec t i on  3 .12 (d ) ,  Ru l i ng  o f  S ta te  Tax  Comm. ,
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March 14,  1962;  Mat ter  o f  Telmar Comnunicat ions-  Corp.  v .  Procaccino,  4B A.D.2d

189 (3d DepL.) ;  Mat ter  o f  Sa)r in  Business Machines Co-rp. ,  State Tax Comm.,

M,arc} '24,  1970;  Mat ter  o f  Hi -Lo Food Centers,  fnc. ,  State Tax Comrn. ,  March 9,

L970 ;  Ma t te r .o f  Spedcor  E lec t ron i cs ,  I nc . ,  S ta te  Tax  Comm. ,  March  9 ,  1970 ;

Mat ter  o f  V is ion  Assoc ia tes ,  Inc . ,  S ta te  Tax  Comn. ,  March  9 ,  L970.

Further,  the l imitat ion of a taxpayer 's New York net operat ing loss

deduction to that amount reflected on the federal return for the same taxable

year is buttressed by the recent court  holdings in Matter of  Shei ls v.  State Tax

got too .  (52  N.Y.2d  954) ,  Mat re r  o f  Gurney  v .  Tu l l y  (51  N.Y.2d  818)  and Mat te r  o f

Berg .  v .  Tu l l y  (461 N.Y.S.2d  562 [3d  Dept . ] ; .  In  Gurney ,  ind iv idua l  taxpayers

were denied neL capital  loss carryovers on their  New York returns for the years

in dispute because no capital  loss carryovers were used in arr iv ing at the

federal  adjust.ed gross income on their  federal  returns for the same period.

The three ci ted cases concerned Tax law sect ion 612 which, notably,  does not

conta in  the  express  l im i ta t ion  found in  sec t . ion  1503(b) (4 ) (B) .

E. That pet i t ioner is not ent i t led Lo a 1.976 net operat ing loss deduct ion

based upon losses incurred in 1974 and 1975, which losses were carr ied back t .o

and exhausted in years pr ior t -o 1.974 for federal  purposes.

F. That the pet i t ion of American Employers'  Insurance Conpany is hereby

den ied ,  and the  Not ice  o f  Def ic iency  issued on  September  12 ,  1980 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

DEc 2 0 1983

Rl(


