
STATE 0F I,IEW YORK

STATE TN( COMMISSION

In the Matter

Three C.

of the Petition
of

Realty Corp.
AFtr'IDAVIT OF I{AIIING

for Redeternination of a Deficiency or a Revision
of a Deterniaation or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax law for
the Years 1970 - 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 2nd day of October, 1981, he served the within notice of Decision by
certified mail upon Three C. Realty Corp., the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Three C. Realty Corp.
159 Hanse Ave.
Freeport, NY 11570

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That depoaent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is last known addregs
of the petit ioner.

Sworn to before ne this
2ud day of October,  1981.
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In the Matter of the Petition :
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Three C. Realty Corp. :

for Redetermination of a Deficiency or a Revisioq :
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax f,aw for:

the Years 1970 - 1972.

AFFIDAVIT OF I{AILING

$tate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee
of the Departrrent of Taxation and Finance, over 18 years of age, and that on
the 2nd day'of October, 1981, he served the within notice of Decision by
certified mail upon lloward L. Kleiger the represeotative of, the petitiooer in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Howard L. Kleiger
Kleiger and Kleiger
250 Broadway
New York, Iff 10007

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undet the exclusive care and custody of
the United $tates Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said hrrapper is the
last known address of the representative of the petitioner.

Svorn to before me this
2nd day of October, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober  2,  f98f

Three C. Realty Corp.
159 llanse Ave.
Freeport, NY 11570

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court. to review
an adverse decision by the $tate Tax Cournission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wiLhio 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

}{YS Dept. Taxation and Finance
Deputy Comrissioner and Counsel
Albany, New York 12227
Phone /l (518) I+57-6240

W,'/trfty_,,*"*
STATE TAX CO}'MISSION

cc: Petit ioner's Representative
Howard l.  Kleiger
Kleiger anil Kleiger
250 Broadway
New York, NY 10007
Taxing Bureau' s Representative



STATE OF NEW YORK
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In the Matter of the Petition
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fiIREE C REAf,TY CORPORATION

for Redeternination of a Deficiency or for
Refund of I'ranchise Tax on Business Corporations
under Article 9A of the Tax law for the Years
1.970 through 1972.

DECISION

Petitioner, Three C Realty Corporation, 159 Sanse Avenue, Freeport, New

York 11570, filed a petition for redetermination of a deficiency or for refund

of franchise tax on business corporations under Article 9A of the Tax Law fot

the years 1970 through 1972 (Fi le No. 11688).

A formal hearing was held before Archibald F. Robertson, Jr., Ilearing

Officer, at the offices of the State Tax Commission, Two t{orld Trade Center'

New York, New York, on June 29, 7977 at.2:45 P.M. Petit ioner appeared by

Iloward L. Kleiger, Esq. The Audit Division appeared by Peter Crotty, Esq.

(Andrew Haber ,  Esq. ,  o f  counsel ) .

ISSI]E

Whether petitioner (the lessor of a building) is subject to the disallow-

ance, set out in section 210.12(d) of the Tax f,aw, of the investment credit

defined in (b) of the same subsection, when the lessee is the ideotically-owned

alter-ego of the lessor, which lessor was established by the lessee exclusively

for the purpose of setisfying the reguirements of the Job Development Authorityt

an entity of the State of New York, petitioner, therefore, not being entitled

for 1970, Ig7t, and L972 to the investment credit defined in section 210.12(b)

of the Tax Law.
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FINDINGS OF FACT

1. Petit ioner, Three C Realty Corporation (hereinafter 'rThree C'r), is a

New York State real estate corporation whose sole holding is a special purpose

industrial building located on f,ong Island in Freeport, New York.

2. 0n January 15, L974, the Corporation Tax Bureau issued noticee of

deficiency to petit ioaer for the periods ended December 31 of 1970, 1971 and

1972,  in  the respect ive anounts of  $715.72,  p lus in terest  o f  $121.67,  $915.71r

plus interest of $132.78 and $867.00, plus interest of $84.54. This resulted

in a total l iabi l i ty of $2,837.42 for the periods at issue. The deficiencies

were based on the denial of an investnent tax credit on the grounds that a

rrbuilding owned by a real estate corporation rented to another does not qualify

for the investment tax creditrt.

3. Petitiooer ldas formed pursuant to a nortgage loan agreement between

Colurubia Cement Co., fnc. (hereinafter itColurnbia"), a nanufacturing corporation,

and the Job Development Authority, an entity of the State of New York. As a

condition of the loao, the Job Developpent Authority required that any tnortgage

be taken in the nane of a realty corporation forned for that purpose. Colunbia

formed Three C in order to comply with that condition.

4, Petitioner, Three C, and Columbia are identically owned.

5. Throughout the period herein involved, petitioner leased the industrial

building held in its name in Freeport, Long Island, to Colunbia.

6. Petitioqerrs Freeport, f,ong Island, building was designed by Colunbia

and built to neet its specifications. Many of its features are useful only ln

the manufacture of industrial adhesives, the business in which Colunbia is

engaged. The building could not readily or econonically be used for any other

industrial purpose.
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7. Petit ioaer, Three C, receives rental incone from itts lessee, Colunbia.

This incone is only sufficient to cover taxes and mortgage pa5rnrents. Petitioner

enjoys no accumulation of income, no profits, and pays no dividends to its

shareholders.

8. Petitioner has never had enployees of its own. Any required adnini-

strative acts were performed by Colunbia.

9. Petitioner has received special pernission to file a combined New

York State franchise tax return with Columbia since 1973. Petitioner did not

request such pennission prior to 1973.

10. Petit ioner's namg did not appear on the Freeport, Long rsrand,

prenisesl however, Columbia's name did so appear.

11. Petitioner did not pay for the insurance coverage on its premi^ses,

but Colunbia did. The insurance is payable to Three C, which is not charged

back for its coverage. Columbia maintained the I'reeport, Long Island, buildiag,

absorbed the costs involved and did not receive any credit or charge back on

rent' paid to Three C. A11 funds in excess of the nortgage required in building

and operating the Freeport, Long fsland, prenises were suBplied by Colqnbia.

12. The Job Development Authority's principal concern in naklng a mortgage

loan of the type herein involvad was the involvement of the sane principals as

lessor and lessee. The Authority would not accept a third party ownershlp of

realty which would create a real landlord-tenant relationship.

13. From 1970 to the present, petitioner has owned no realty other thaa

its Freeport, Long Island, premises.

L4. Petitioner took deductions for depreciation of the building.
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CONCf,USIONS OF TAT{

A. That section 210.12(d) of tbe Tax Law does not allow to a taxpayer an

ilvestment tax credit with respect to tangible personal property and other

tangible property, including buildings and structural conponents of buildings,

nhich it leases to any other persoo or coqporation. Accordingly, since petitionerrs

building was leased to another corBoration, the building does not quallty for

an investnent tax credit (Matter of Petition 9f Fanero Corp., Etate Tax Comission,

Febpuary 29, 1980). This conclusion is not altered by the f,act that petitioner

and its lessee have identical owners.

B. That the petition of Three C Realty Corporation is denied and the

notices of deficiency are sustained.

DATED: Albany, New York

OcT 0 2 1981


