
STATE OF NEId YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

Idest inghouse Electr ic Corporat ion

AFFIDAVIT OF ]IIAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Article 9A of the Tax Law

f o r  t h e  Y e a r  1 9 7 2 . 1 9 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31s t  day  o f  August ,  1979,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Westinghouse Electr ic Corporat ion, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Westinghouse El-ectric Corporation
Westinghouse B1dg.
Pittsburgh, PA 15225

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and thaL the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn

3  1s t

to before me this

day of August ,  7979.

/
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Sworn to before me this

r_ _ ,31st day of August , 7979 .
) ,
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STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

West inghouse Blectr ic Corporat ion

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9A of the Tax Law

for  the  Year  1972.1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of t 'he Department of Taxat ion and Finance, over 18 years of age, and that on the

31s t  day  o f  August ,  1979,  he  served the  w i th in  noL ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Henry W. DeKosmian the representat ive of the pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Henry W. DeKosmian
Cravath, Swaine & Moore
One Chase Manhattan plaza
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Servi-ce within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that Lhe address set forLh on said \ , rrapper is the last

known address of the representat ive of_the pet i t ioner.
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEII  YORK 12227

STATE TAX COMMISSION
JAUES H. TUttY JR., PRESIDENT

I"IIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOTIECITO
DIRECTOR

Telephone: (518) 457-1723

August 31, 1979

Westinghouse Electr ic Corporat ion
Westinghouse BIdg.
Gateway Center
Pittsburgh, PA L5225

Gentlemen:

Please t .ake not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have noht exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax f ,aw, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Cormrissioner and
Counsel to the New York State Department of Taxation aud Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,  ,

{l ;l\,ft {)\r.Ll-tcp.+tu
U1 il

J

Peti t ioner '  s Representat ive
Henry W. DeKosmian
Cravath, Swaine & Moore
One Chase Manhattan Plaza
New York, NY 10005
Taxing Bureau' s Representative



STATE OF i']EId YORK

STATE TAX COI.O,IISSION

In  the  Ma t te r  o f  t he  Pe t i t i on
:

o f

WEST'INGHOUSE ELECTRIC CORPOR.ATION DECISIOI\
:

for  Redeterminat ion of  a  Def ic iency or  for
Refund of  Franchise Tax on a Business :
Corporat ion under  Ar t ic le  9-A of  the Tax Law
fo r  t he  Years  L972  and  L973 .  :

Pe t i t i one r ,  I ' I es t i nghouse  E lec t r i c  CorDora t i on ,  Ga teway  Cen te r ,

P i t t sbu rgh ,  Pennsv l van ia  L5225 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina -

t ion of  a  def ic iencv or  for  re fund of  f ranchise tax on a business

corporat ion under  Ar t ic le  9-A of  the Tax Law for  the years L972

and L973 (F i le  t t ro .  L7433)  .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two t r ' for ld  Trade

Cen te r ,  New York ,  l ' , l ew  York ,  oo  Januar l '  18 ,  L978  a t  l :  15  P . l ' I .  Pe t i -

t ioner  appeared b-r r  Cravath,  Svra ine and Moore,  Esqs.  ( I {enry t r r I .

DeKosmian ,  Esq .  and  Pa t r i c i a  Geog5hegan ,  Esq . ,  o f  counse l ) .  The

Corpo raL ion  Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( James  Mor r i s ,

Esq . ,  o f  counse l ) .

ISSUE

Whether  sect ion 2A8.9( i )  (B)  of  the Tax Law ' , *h ich requi red

pe t i t i one r  t o  conso l i da te  the  rece ip t s ,  expenses ,  asse ts  and

l i ab i l i t i es  o f  i t s  w l - ro l l y -o rn rned  subs id ia ry ,  Wes t inghouse  E lec t r i c



Expor t  Corporat ion

puting its New York

-2

(a  "D ISC"  co rpo ra t i on ) ,

i ncome tax  l i ab i l i t y ,

FINDINGS OF FACT

with i ts owr:r, in com-

i s  cons t i t u t i ona l .

1 .  on  June  15 ,  L976  pu rsuan t  t o  a  f i e ld  aud i t ,  t he  co rpo ra -

t ion Tax Bureau issued a Statement  of  Audi t  Adjustment  to  pet i -

t ioner ,  West inghouse Elect r ic  Corporat ion,  for  the per iods ending

December  31 ,  L972  and  December  31 ,  L973 ,  assess ing  add . i t i ona l  t ax .

Accord ingly ,  a  l {o t ice of  Def ic iency was issued on the same day

fo r  $73 ,970  -23 ,  p l us  i n t e res t  o f  $L8 ,a26 .55 ,  f o r  a  t o ta l  o f

$9L ,996 .78 ,  f o r  t he  pe r i od  end ing  December  31 ,  Lg72 ,  and

$15 r  , 436  . 7  6  ,  p l us  i n t e res r  o f  $25  , 547  . 39  ,  f o r  a  t o ta l  o f  $L7  6  , gg4 .L4

for  the per iod ending December 31,  L973.  Due to the t ransposi t ion

o f  numbers  by  the  aud i to r ,  t he  tax  due  shou ld  be  $7L ,g70 .00 ,  p1+"

in te res t ,  f o r  t he  pe r iod  end ing  December  31 ,  L972 .

2 .  Pe t i t i one r ,  wes t i nghouse  E lec t r i c  co rpo ra t i on ,  and  the

corporat ion Tax Bureau st ipu lated and agreed as fo l lows:

a .  Pe t i t i one r ,  Wes t inghouse  E lec t r i c  Corpo ra t i on

("west inghouse") ,  is  a  Pennsylvania corporat ion which does

bus iness  i n  New York  S ta te .

b .  Wes t inghouse  E lec t r i c  Expor t  Co rpo ra t i on  ( "D ISC" )

is  a Delaware corporat ion which erected to  be t reated as

a domest ic  in ternat ional  sa les organLzat ion for  Fed.era l

income tax purposes and was so t reated for  the years L972

and  L973 .

c.  I 'Jest inghouse owns a l l  the s tock of  DISC.
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d.  West inghouse and DISC keep the i r  records on

the accrual  method of  account ing.

e.  Dur ing L972 and L973,  DISC qual i f ied under

Sect ion 992(a)  of  the In ternal  Revenue Code of  L954 ( the

"Code")  and was exempt  f rom Federa l  income tax for  such

years  under  Sec t i on  99L  o f  t he  Code .

f .  DISC was cornrnission agent for i^lestinghouse and

a f f i l i a ted  compan ies  i n  respec t  o f  expo r t  sa les  o f  p rop -

e r t y  and  re la ted  se rv i ces .  A11  o f  D ISC 's  bus iness  i ncome

for  L972 and L973 consis ted of  cornrn iss ions paid i t  in

respec t  o f  expo r t  sa les  o f  p roduc ts  and  re la ted  se rv i ces

by West inghouse and other  af f i l ia ted companies.

g .  D ISC repo r ted  to ta l  i ncome on  Federa l  Fo rm

1120-D ISC fo r  L972  and  L973  in  rhe  amoun ts  o f  $25 ,987 ,000

and  $57 ,948 ,738 ,  r espec t i ve l y .  O f  D ISC 's  t o ta l  L972

income,  $19 ,888 ,000  was  rece i ved  f rom I ^ Ies t i nghouse  and

$6 ,099 ,000  was  rece i ved  f rom o the r  a f f i l i a ted  compan ies  no t

do ing  bus iness  i n  New York  S ta te .  O f  D ISC 's  to ta l  L973

income ,  $47 ,  lB0 ,132  was  rece i ved  f rom Wes t inghouse  and

$10 ,768 ,606  was  rece i ved  f rom o the r  a f f i l i a ted  compan ies

no t  do ing  bus iness  i n  New York  S ta te .

h.  DISC d id not  make any d is t r ibut ions to  h lest inghouse

in  L972 .  D ISC  d i s t r i bu ted  $10 ,068 ,500  t o  Wes t i nghouse  i n

1973 ,  a l l  o f  wh ich  v ias  t rea ted  as  made  ou t  o f  p rev ious l y

taxed  i ncome under  Sec t i on  996 (a ) ( f )  o f  t he  Code .
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i .  $L2 ,956 ,  500  o f  D ISC 's  r o ta l  i . ncome  f  o r  Lg72

and  $29 ,838 ,006  o f  i r s  t axab re  i ncome  fo r  1973  was

deemed d is t r ibuted by Drsc to  west inghouse in  Lg72 and

L973 ,  r espec t i ve l y ,  unde r  sec t i on  995 (b )  o f  t he  code  and

I{est inghouse inc luded those amounts in  i ts  Federa l  gross

income for  L972 and L9r3.  Federar  taxat ion of  the

rema inde r  o f  D rsc ' s  t o ta l  i ncome fo r  Lg72  and  Lg73  ( the

"accumulated Drsc income")  was d.eferred under  the Drsc

p rov i s ions  o f  t he  Code .

j .  Du r ing  L972  and  L973 ,  D rsc  had  no  pa id  emproyees ,

d id not  engage in  any business act iv i t ies in  New york,  nor

d id i t  employ capi ta l ,  owrr  or  rease rear  or  tangibre per-

sona l  p rope r t y  ,  pay  rea l  es ta te  ren ta l s ,  o r  ma in ta in  an

of f ice in  New York s tate at  any t ime dur ing such years.

k .  Drsc d id not  f i re  a New york corporate f ran-

ch i se  tax  re tu rn  fo r  e i t he r  Lg72  o r  L9 l3  because  i t  and

wes t i nghouse  take  the  pos i t i on  tha t  D rsc  was  no t  sub jec t

to  New York  j u r i sd i c t i on .

t .  wes t i nghouse  f i l ed  Fo rm c r -3  w i th  the  s ta te  o f

New York for  L972 and L973 as a pennsylvania corporat ion

doing business in  New york.  r ts  repor ted ent i re  net  income

fo r  L972  and  1973  was  $136 ,5L6 ,7LL  and  $43 ,715 ,850 ,  r espec -

t i ve l y ,  wh i ch  i nc l uded  t he  $L2 ,956 ,500  and  $2g ,g38 ,006

deemed d is t r ibut ions f rom Drsc for  those ) rears but  d . id  not

inc lude any por t ion of  Drsc 's  accumulated Drsc income for
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such years.  The deemed d is t r ibut ions were a l located to

New York  acco rd ing  to  Wes t inghouse ' s  bus iness  a l l oca t i on

pe rcenLages  o f  6 .387743% fo r  L972  and  6 .2395L6% fo r  L973 ,

computed wi thout  regard to  such deemed d is t r ibut ions.

m.  In  separa te  No t i ces  o f  De f i c i ency  da ted  June  15 ,

L976,  the Corporat ion Tax Bureau of  the Depar tment  of

Taxa t i on  and  F inance  a l l eged  de f i c i enc ies  i n  wes t i nghouse ' s

co rpo ra te  f r anch i se  t ax  o f  $73 ,97A .n  f o r  L972  and

$15 f  , 436 .76  f o r  L973 .

n.  The ent i re  amount  of  the a l leged def ic ienc ies

re lates to  west inghouse's  t reatment  of  the to ta l  incorne of

DISC for  L972 and L973 on \ ,Jest inghouse's  own returns.

o .  The  a l l eged  de f i c i enc ies  were  compu ted  as

fo l l ows :

( f )  Because  more  t han  5% o f  D ISC 's  g ross

rece ip t s  i n  bo th  L972  and  L973  cons i s ted  o f

sa les commiss ions f rorn West inghouse,  DISC would

have been exempt from l{ew York franchise tax

under  Sec t i on  208 .9  ( i )  (A )  o f  Chap te r  60 ,  A r t i c l e

9-A of the New York Tax Law whether or not New

York  o the rw ise  had  j u r i sd i c t i on  to  sub jec t  i t  t o

tax .  I t  i s  t he re fo re  a l l eged  i n  the  No t i ceso f

Def ic iency that  West inghouse is  requi red under

Sec t i on  208 .9  ( i )  (B )  o f  t he  Tax  Law ro  conso l i da te

D ISC 's  r ece ip t s ,  expenses ,  asse t s  and  l i ab i l i t i e s
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with i ts owrr in computing its New York income tax

l iab i l i tv ,  exc lud ing a l l  t ransact ions between

tr r /est inghouse and DISC.

(2)  S ince West inghouse only  inc luded the deemed

dis t r ibut ions f rom DISC for  L972 and 1973,  and not

the DISC's accumulated DISC income for  such years,

in  i ts  or . r7n ent i re  net  income for  L972 and L973,  i t

is  proposed in  the Not ices of  Def ic iency that

Wes t inghouse ' s  en t i re  ne t  i ncome fo r  L972  be  i n -

c reased  by  $13 ,390 ,500  f r om $136 ,5L6 ,7LL  t o

$149  ,907 ,zLL  and  tha t  i t s  en t i re  ne t  i ncome fo r  L973

be  i nc reased  by  $28 ,110 ,732  f r om i 43 ,715 ,850  t o

i 7L ,826 ,582 .  I n  add i t i on ,  i t  i s  p roposed  i n  t he

No t i ces  o f  De f i c i ency  tha t  t he  rece ip t s  fac to rs  used

to  compu te  Wes t inghouse ' s  bus iness  a l l oca t i on  pe r -

centages for  L972 and L973 be recomputed by adding

DISC's commiss ion income der ived f rom customers other

than l,r lestinghouse (which other customers did not do

business in  New York and were not  subject  to  New York

tax)  for  such years to  the denominator  o f  such factors,

but  not  to  the numerator ,  thus reducing West inghouse's

rece ip t s  fac to r  f o r  1972  f rom 5 .945712% as  repo r ted  on

i t s  L972  re tu rn ,  t o  5 .935845% and  reduc ing  i t s  rece ip t s

fac to r  f o r  L973  f rom 5 .665T82%,  as  repo r ted  on  i t s

L973  re tu rn ,  t o  5 .650LL4%.  Such  a  ca l cu la t i on

resu l t s  i n  a  reduc t i on  o f  Wes t inghouse ' s  bus iness
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a l l oca t i on  pe rcen tage  fo r  L972  f rom 6 .387743% to

6 .384454% and  fo r  L973  f rom 6 .239516% ro  6 .234494%.

The net  e f fect  o f  the two proposed adjustments for

L972  desc r ibed  above  i nc reased  h les t i nghouse ' s  bus i -

ness income for  L972 a l locable to  New York f rom

$8 ,683 ,334  t o  $9 ,533 ,778 ,  4D  i nc rease  o f  $850 ,444 ,

wi th  a resul t ing def ic iency in  tax for  L972 of

$76 ,539 .96 .  S im i l a r l y ,  t he  ne t  e f f ec t  o f  t he  two

proposed adjustments for  L973 descr ibed above

increased In lest inghouse's  bus iness income for  L973

a l l ocab le  t o  New Yo rk  f r om $2 ,702 ,9L2  t o  $4 ,453  , 304 ,

an  i nc rease  o f  $1 ,750 ,392 ,  w i t h  a  r esu l t i ng  de f i c i ency

in  t ax  f o r  1973  o f  $157  , 535 .28 .

(3 )  I t  i s  p roposed  in  the  NoL ice  o f  De f i c i ency ,

however ,  that  West inghouse be a l lowed credi ts  under

Sec t i on  2L0 ( f3 )  (a )  o f  t he  Tax  Law in  the  respec t i ve

amoun ts  o f  $2 ,569 .77  and  $0 ,098 .22  f o r  L9 l2  and  1973 .

Such credi ts  were eomputed by f i rs t  mul t ip ly ing

$13 ,390 ,500 ,  and  $28 ,1L0 ,732 ,  r ep resen t i ng  t he  D ISC 's

accr :nu lated DISC income for  L972 and L973 respec-

t ive ly ,  as computed by the audi tor ,  by 4.771297% and

5 .523L82%,  respec t i ve l y ,  t hose  be ing  the  pe rcen tages

o f  Wes t inghouse ' s  rece ip t s  f rom expor t  p rope r t y  on

which DISC earned a sales cornrnission and which was

shipped f rom a regular  p lace of  bus iness of  l r lest ing-

house in  New York as compared to  i , , Iest inghouse's  to ta l
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rece ip t s  on  the  sa le  o f  expo r t  p rope r t y  f o r  such

years for  which DISC received a sa les conrn iss ion.

Such  t o ta l  r ece ip t s  amoun ted  t o  $223 ,587 ,000  i n

Lg72  and  9408 ,080 ,000  i n  Lg73 .

(4 )  The  respec t i ve  p roduc rs ,  $638 ,90L  f o r

L972  and  $1 ,552 ,607  f o r  L973 ,  we re  rhen  mu l t i p l i ed

by  Wes t inghouse ' s  rev i sed  bus iness  a l l oca t i on  pe r -

cen tages  fo r  t he  respec t i ve  yea rs ,  w i th  the  resu l t

t ha t  o f  t he  $13 ,390 ,500  and  928 ,1L0 ,732  a l l eged  ro

be inc ludable in  West inghouse's  ent i re  net  income

fo r  L972  and  L973 ,  respec r i ve l y ,  on l y  $40 ,790  and

$96 ,797  respec t i ve l y ,  was  found  to  be  e l i g ib le  fo r

credi t  under  Secr ion 210( f3)  (a)  .  These amounrs

were then mul t ip l ied f i rs t  by 70% and then by the

9% rate of  tax in  ef fect  for  Lg72 and 1973 to

a r r i ve  a t  c red i t s  o f  $2 ,569 .77  and  96 ,099 .22  f o r

L972  and  L973 ,  respec t i ve l y .

p.  LJest inghouse paid f ranchise tax under  Ar t ic le  9-A

o f  t he  Tax  Lav r  i n  t he  amounrs  o f  $749 ,384  and  $205 ,548 ,

respec t i ve l y ,  f o r  L972  and  L973 .  The  Laxes  so  pa id  by

west inghouse ref lected the inc lus ion in  i ts  bus iness income

for  L972 and L973 of  the deemed d is t r ibut ions in  the amounrs

o f  i Lz ,956 ,500  and  $29 ,838 ,006  f o r  I 97Z  and  L973 ,  r espec -

t i ve l y .

q .  W i th  respec t  t o  Wes t inghouse ' s  ass ignmen t  o f  e r ro r

number 2 of  the Per fected Pet i t ion,  the Depar tment  of  Taxat ion
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and Finance for  the State of  New York concedes that  the

p roposed  inc rease  i n  Wes t inghouse ' s  en t i re  ne t  i ncome

fo r  L972  unde r  t he  S ta te ' s  t heo ry  shou ld  be  $13 ,030 ,500

ra the r  t han  $13 ,390 ,500  and  tha t  t he re fo re  the  p roposed

de f i c i ency  f o r  L972  i s  $7L ,970 .

T .  The  pa r t i es  ag ree  to  rese rve  the  ca l cu la t i on  o f

the amount of any deficiency or refund unti l  ult imate

reso lu t i on  o f  t he  i ssues  ra i sed  i n  Wes t inghouse ' s  pe t i t i on .

s .  The  pe t i t i on  i n  t h i s  ac t i on  was  t ime ly  f i l ed  on

Sep te rnbe r  10 ,  L976 .

CONCLUSIONS OF LAI{

A .  Tha t  t he  cons t i t u t i ona l i t y  o f  t he  l aws  o f  t he  S ta te  o f

New York is  presumed at  the admin is t rat ive level .  Accord ingly ,

the State Tax Commj-ss ion does not  have jur isd ic t ion to  dec lare such

laws unconst i tu t ional  and i t  must  be presumed that  sect ion 208.9

( i )  (B)  of  the Tax Law is  const i tu t ional  to  the extent  that  i t

re la tes to  the i raposi t ion of  the tax which is  the subj  ect  o f  th is

p roceed ing .

B .  Tha t  t he  pe t i t i on  o f  Wes t inghouse  E lec t r i c

den ied  and  the  no t i ces  o f  de f i c i ency  i ssued  June  15 ,

sus ta ined .

DATED: Albany, New York

Corporat ion is

L976  a re

STATE COMMISSION

AUG 3 1 p79


