
STATE OF NEW YORK 


STATE TAX 

In the Matter of the Petition 


of 


29-37 WEST 52ND STREET 
D/B/A NEW YORK, NEW YORK 


AND BRAHMS, AS OFFICER 


for Revision of a Determination or for Refund : 
of Sales and Use Taxes under Articles 28 and 29 
of the Tax Law for the Period September 1, 1977 : 
through February 28, 1982. 

DECISION 


Petitioners, 29-37 West Street Corp. d/b/a New York, New York and 


filed a petition f o r  revision of a determination or for refund of sales and use 

taxes under Articles 28 and 29 of the Tax Law for the period September 1, 1977 

through February 28, 1982 (File No. 70674). 

A hearing was held before Dennis Hearing Officer, at the 

offices of the State Tax Commission, Two World Trade Center, New York, New 

York, on January 13, 1987 at with all briefs to be submitted by 

24, 1987. Petitioners appeared by Shea Gould, Esqs. (Stuart Smith and 

Jane Herman, Esqs., of counsel). The Audit Division appeared by John P. 

Esq. (Michael Gitter, E s q . ,  of counsel). 

ISSUES 


I. Whether petitions to contest certain assessments were filed with the 


State Tax Commission within 90 days of the issuance of such assessments as 


required by section of the Tax Law. 


Whether, if s o ,  any portion of the assessments at issue are barred as 

untimely by operation of the statute of limitations. 



111. Whether Maurice Brahms is personally liable for any or all of the 


taxes assessed and at issue in this proceeding pursuant to Tax Law 

and 

IV. Whether the assessment of fraud penalties (Tax Law 

herein was appropriate and should be sustained. 


FINDINGS OF FACT 


1. On June 20, 1983 the Audit Divis ion  issued to petitioner 29-37 West 

demands for payment of sales and use taxes due spanning in the aggregate the 

period September 1, 1977 through February 28, 1982, and assessing sales and use 

taxes due in the aggregate amount of $368,327.18, plus interest, together with 

a fraud penalty equal to 50 percent of the tax assessed per the notices (Tax 

Law § 

2. Also on June 20, 1983, the Audit Division issued to Brahms, 

officer of 29-37 West 52nd Street Corp. d/b/a New York, New York, two separate 

notices of determination and demands for payment of sales and use taxes due, 

spanning in the aggregate the period September 1, 1977 through February 28, 

1982, and assessing sales and use taxes due against Mr. Brahms in the aggregate 

amount of $255,265.42 plus interest, together with a fraud penalty equal to 50 

percent of the tax assessed. Brahms was assessed as a person responsible 

for collection and remittance of tax on behalf of the petitioner corporation. 

3. In late July or early August of 1983, a separate petition in response 

to each of the aforementioned four notices was prepared by one Leo Kaden, a 

certified public accountant engaged by petitioners with respect to these 

notices. In his diary, Mr. Kaden made note of the petitions for later mailing 

within the prescribed 90 day filing period. On the file folder i n  which the 



petitions were held for later mailing, Kaden computed the last date on 

which the petitions were due to be filed as September 18, 1983. 

4 .  Kaden prepared the petitions himself, and in accordance with his 

office practice he instructed his secretary, one Muriel Richman, to make 

certain that the envelope containing the petitions was mailed before she left 

for the day on Friday, September 16, 1983. 

5. Ms. Richman is the person responsible for mailing items from Mr. Kaden's 

office and is also responsible for the operation of the Pitney Bowes postal 

meter mailing machine in the office. Richman testified that the petitions 

at issue were placed in an oversized envelope, weighed and postmarked on the 

Pitney Bowes machine, and taken to the post office at 43rd Street, New York 

City (between 5th and 6th Avenues), between and P.M. on Friday, 

September 16, 1983. Richman testified that she handed the envelope containing 

the petitions to the postal clerk at the post office. She noted that she 


delivered the envelope to the post office because the oversized envelope would 


not fit into the mail slot in the office building, and that the mail baskets in 


the lobby of the office building in which an oversized envelope could be 


deposited were not then available. 


6. Each of the petitions bears the Tax Appeals Bureau stamp of 

September 26, 1983, as does the envelope in which the petitions were mailed. 

The same envelope also bears a Pitney Bowes metered mail stamp with the date 

September 16, 1983. There is no United States Postal Service postmark on the 

envelope. 

7. During October 1983, Kaden was advised that each of the petitions 

filed was untimely since they had not been received within 90 days of the date 

of issuance of the notices of determination and demand. The Audit Division has 



accordingly taken the position that the tax as assessed on the notices of 


determination and demand was irrevocably fixed and determined, and that without 


a timely petition the Commission has no jurisdiction to review the matter. 


8. By contrast, petitioners assert that evidence has been adduced to show 

that the petitions were mailed on Friday, September 16 ,  1983,  that such mailing 

constituted timely filing of the petitions, and that the delay in delivery of 

the petitions to the Tax Appeals Bureau was the result of postal service 

delays. 

9. The hearing in this matter was limited essentially to the issue (and 

evidence thereon) concerning the timeliness of the petitions. However, certain 

additional evidence was offered concerning the execution of consents with 

respect to the statute of limitations. 

10.  The assessments at issue in this matter arose as a result of a newspaper 

article stating that four owners of several New York discos pled guilty to 

skimming approximately $2 million in cash from disco receipts. The four 

individuals involved, one of whom was Brahms, owned the discos known as 

New York, New York, The Infinity, Bond International Casino, and several other 

discos and pled guilty to skimming a total of $2,097,480.00 from their operations 

during the years 1977,  1978 and 1979. 

11. On November 19 ,  1980,  Maurice Brahms signed a consent extending the 

period of limitation for assessment of sales and use taxes for the periods 

ended September 1, 1977 through August 31, 1980, thereby extending the period 

of limitation on assessment to December 20, 1981. 

12.  Mr. Brahms was incarcerated for Federal income tax evasion during the 

period spanning January 5 ,  1981 to January 1 9 ,  1983. On January 2,  1981, 

Brahms entered into an agreement providing for the management of 29-37 West 
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42nd Street Corp. for the period January 2,  1981 through April 30 ,  1986 by 

K Nanagement Corp., Michael Kirvan and Alan Schacter. During the period of 

his incarceration, it is alleged that Mr. Brahms complied with prision 

rules, including those forbidding a prisoner from conducting a business while 

incarcerated. 

13. Prior to his incarceration, Brahms hired Mr. Kaden as the accountant 
1for 29-37 West 52nd Street Corp. Shortly thereafter Mr. Kaden resigned , and 

one Philip Weisser as a successor accountant. Mr. Weisser was, in 


turn, hired by Mr. Schacter. 


14 .  On November 4 ,  1981 Mr. Weisser signed a consent extending the period 

of limitation for assessing sales and use taxes for the period September 1, 

1977 through August 31, 1981, thereby extending the period of limitation to 

June 20, 1982. On December 1 7 ,  1982 Mr. Weisser executed a subsequent consent 

pertaining to sales and use taxes for the period September 1, 1977 through 

31, 1980 extending the period of limitation to June 20, 1983. Both of 

these forms were signed by Weisser, with an indication that his signature 

was authorized by power of attorney. Petitioners note that since the earlier 

of these consents expired on June 20, 1982,  and was not followed by any consent 

until that dated December 17 ,  1982,  there is a time gap between the two consents. 

15. A Power of Attorney (Federal Form 2848) appointing Philip Weisser to 

act on behalf of 29-37 West 42nd Street Corp. with respect to sales taxes for 

the period September 1, 1977 through August 31, 1981 is signed by Mr. Schacter 

as manager and dated August 21, 1981,  but is neither witnessed nor notarized. 

1 	 Mr. Kaden was re-engaged by Mr. Brahms in July or August 1983,  with 
respect to the assessments at issue herein (see Finding of-



Petitioners thus assert that assessment in any event is barred for the periods 

ended September 1, 1977 through February 29,  1980 due to the gap in the consents, 

as described, and/or due to an invalid power of attorney. 

16. The Audit Division asserts, by contrast, that since timely petitions 

were not filed, the issue of an affirmative defense such as the statute of 

limitations may not be raised herein by petitioners. The Audit Division also 

maintains that fraud is asserted herein (Tax Law thus vitiating 

the otherwise applicable three year period of limitation on assessment (Tax Law 

and rendering all portions of the assessments timely. 

CONCLUSIONS OF LAW 

A .  That section of the Tax Law provides, in pertinent part, 

that a notice of determination of tax due shall be given to the person liable 

for the collection or payment of the tax, and that such determination shall 

finally and irrevocably fix the tax unless the person against whom it is 

assessed shall within 90 days after giving notice of such determination, apply 

to the tax commission for a hearing or unless the tax commission of its own 

motion shall redetermine the same. 

B. That section of the Tax Law provides that a notice of 

determination shall be mailed promptly by registered or certified mail and that 

any period of time which is determined according to the provisions of Article 

28 by the giving of notice shall commence to run from the date of mailing of 

such notice. Subsection (2) provides that if any return, claim, statement, 

application, or other document required to be filed within a prescribed period 

under Article 28 is delivered after such period, the date of the United States 

postmark stamped on the envelope shall be deemed to be the date of delivery. 



C. That 20 NYCRR which pertains specifically to the time 

limitations for filing a petition to commence a proceeding before the Commission, 


provides in part as follows: 


"The petition must be filed within the time limitations 
prescribed by the applicable statutory sections, and there 
can be no extension of that time limitation. If the 
petition is filed by mail it must be addressed to the 
particular operating bureau in Albany, New York. When 
mailed, the petition will be deemed filed on the date of 
the United States postmark stamped on the envelope. Where 
a machine metered stamp is used on the envelope the petition 
shall be deemed filed upon receipt." (Emphasis supplied.) 

D. That as the foregoing indicates, in order to be timely, a petition 


must be filed within 90 days of the date of mailing of the notices of determina­

tion and demand. Here 90 days from the June 20, 1983 date of mailing of the 

notices of determination fell on September 18, 1983. Since September 18, 1983 

was a Sunday, the last date for filing a timely petition would have been 


September 19 ,  1983 ( B  C Getty Service Station, State Tax Commn., November 7, 

1985) .  

E. That there is evidence indicating the petitions in this matter were 

mailed on Friday, September 16, 1983. However, given that the petitions were 

mailed utilizing a postage meter, and that the envelope in which the petitions 

were delivered does not bear a United States Postal Service postmark, the issue 

of timeliness must be resolved on the basis of receipt. In effect, by mailing 

so near the end of the 90 day limitation period and, more importantly, by using 

metered mail, petitioner chose to run the risk that there would be no postal 

service postmark and that the time of filing would be based upon receipt. Here 

the petitions were not received until September 26, 1983. Accordingly, such 

petitions were not timely filed and thus the tax as assessed was finally and 

irrevocably fixed. of Donald Siegel, State Tax Commn., June 30, 1986; 



Matter of Prainito d/b/a Village Pizza, State Tax Commn., January 28, 


1986. 

F. That inasmuch as timely petitions were not filed, the Commission is 


without jurisdiction in the context of this proceeding to redetermine the 


assessments issued against petitioners. Accordingly, no decision is rendered 


with respect to Issues or IV. 


G. That the petitions of 29-37 West 52nd Street Corp. d/b/a New York, New 


York and Maurice Brahms, as officer, are hereby denied and the notices of 


determination and demands for payment of sales and use taxes due dated June 20, 

1983 are sustained. 

DATED: Albany, New York STATE TAX COMMISSION 

AUG 8 PRESIDENT 



Brahms, as  O f f i c e r  

I have s igned  t h e  above d e c i s i o n ,  bu t  because t h e  i s sues  
p resen ted  are  s i g n i f i c a n t  and are on t h e  c u t t i n g  edge of a 
cont inu ing  disagreement between myself and t h e  ma jo r i ty  of my 
b r e t h r e n ,  I have sought permission t o  t a k e  t h e  unusual s t e p  of 
adding t h i s  concurr ing  op in ion .  The  Commission r e j ec t s  t h e  
i n s t a n t  p e t i t i o n  as unt imely.  The hea r ing  o f f i c e r  h a s  found 
t h a t  the No-ticesof Determination were i s sued  on June 20,  1983, 
w i th  t h e  time t o  appeal  consequently e x p i r i n g  on September 1 8 ,  
1983 ( o r ,  i n  t h i s  i n s t a n c e ,  because September 18  w a s  a Sunday, 
on September 19 ,  1983) .  On September 26,  1983, t h e  Tax Appeals 
Bureau r ece ived  t h e  p e t i t i o n ,  i n  an  envelope which bore  a 
machine-metered postmark of September 1 6 ,  1983. 

A t  t h e  h e a r i n g ,  t h e  p repa re r  of t h e  p e t i t i o n ,  a c e r t i f i e d  
p u b l i c  accoun tan t ,  t e s t i f i e d  t h a t  h e  prepared t h e  document i n  J u l y  

1983 and t h e n  d i a r i e d  t h e  mat ter ,  s o  t h a t  i t  would 
be mailed on September 16 .  He f u r t h e r  t e s t i f i e d  t h a t  he t o l d  
h i s  secre tary  t o  t a k e  i t  t o  t h e  Pos t  O f f i c e  on September 1 6 ,  
1983. The p r a c t i o n e r ' s  secre tary  was produced and t e s t i f i e d  

she  r e c a l l e d  t a k i n g  i t  t o  t h e  Pos t  Of f i ce  on t h e  d a t e  i n  
ques t ion .  Because t h e  mail was metered,  t h e  ma jo r i ty  r e l i e s  
upon t h e  Commission r e g u l a t i o n  ( 2 0  NYCRR 601.3)  which provides  

machine-metered mail s h a l l  be considered f i l e d  on t h e  
d a t e  of r e c e i p t .  

I have a l r eady  i n d i c a t e d  i n  recent d i s s e n t s  t h a t  I r e j e c t  our  
s t r i c t  r e l i ance  on s e c t i o n  as a r b i t r a r y .  I have f u r t h e r  
i n d i c a t e d  t h a t  i t  is  u n f a i r  and unreasonable  t o  a l low machine 
meters, are i n  widespread u s e ,  t o  change the '  n a t u r e  of a 
f i l i n g  so t h a t  i t  is  deemed accomplished upon r e c e i p t  r a t h e r  than  
upon mai l ing .  I have f u r t h e r  c r i t i c i z e d  t h e  confusion r e s u l t i n g  
from t h e  more l i b e r a l  language i n  20 NYCRR 535.1 which l e a d s  
taxpayers  and p r a c t i t i o n e r s  t o  b e l i e v e  t h a t  a machine-metered 
ma i l ing ,  i f  i t  a r r i ve s  i n  reasonable  t ime, w i l l  be  deemed mailed 
and f i l e d  on t h e  d a t e  of t h e  mach ine  postmark. While s e c t i o n  
535.1 i s  in t ended  t o  r e fe r  t o  t a x  payments and t a x  form 
f i l i n g s ,  i t  d e s c r i b e s  i t s  own r u l e  as  r e l a t i n g  t o  "any document 
r e q u i r e d  t o  be f i l e d  under t h e  p rov i s ions  of Ar t i c le  28 of t h e  
Tax 
Mail ing Rules .  I t  

( r e l a t i n g  t o  s a l e s  t a x ) ,  and i t  is headed 
T h a t  i t  engenders confusion may be d i scerned  

from t h e  b r i e f  f i l e d  b y  counsel  f o r  t h e  i n s t a n t  petitioners which 
b r i e f  con ta ins  an  e n t i r e  p o i n t  r e l a t i n g  t o  t h e  a f o r e s a i d  s e c t i o n  
535.1 and exp lo r ing  i t s  i m p l i c a t i o n s .  The Commission c l ea r l y  
in tended  tha t  s e c t i o n  601.3 s h a l l  c o n t r o l  submissions of Tax 
Appeals p e t i t i o n s ,  and t h e  t iming  t h e r e o f .  Never the less ,  t h e  
p a r a l l e l  e x i s t e n c e  of the two p rov i s ions  c o n s t i t u t e s  a source  
of confusion e s p e c i a l l y  where, as here ,  i t  would not  be e n t i r e l y  
reasonable  t o  a n t i c i p a t e  t h a t  metered mai l ing  would have t h e  
e f f e c t  imposed by s e c t i o n  601.3.  F i n a l l y ,  t h e  test imony of a 



P r o f e s s i o n a l ,  t oge the r  w i t h  t h a t  of h i s  employee, 
e s t a b l i s h  t i m e l y  mai l ing .  I t  is  p a r t i c u l a r l y  impress ive 

both t e s t i f i e d  a s  t o  s p e c i f i c  memories of t h e  mai l ing ,  
Persons were produced whose testimony showed no 

I t  is  not  t o  be presumed t h a t  a p r o f e s s i o n a l  
commit pe r ju ry  on behalf  of one of many c l i e n t s ,  

such pe r ju ry  could e a s i l y  be discovered through 
device of comparing t h e  testimony w i t h  t h a t  of another  

The above reasoning is i n  l i n e  w i t h  my previous  d i s s e n t s .  Yet ,  
i n  this I f i n d  myself concurr ing i n  t h e  m a j o r i t y ' s  

a g a i n s t  p e t i t i o n e r  f o r  t h e  fol lowing r ea sons ,  r e l a t i n g  
s p e c i f i c a l l y  t o  t h e  ma t t e r  a t  hand. The p r a c t i t i o n e r  t e s t i f i e d  

prepared t h e  p e t i t i o n  wel l  i n  advance of t h e  f i n a l  da t e  
b u t ,  of mai l ing  i t ,  d i a r i e d  i t  f o r  submission a t  a po in t  
weeks o r  months l a t e r .  T h u s ,  t h e  l a s t  minute na tu re  of t h e  
submiss ion,  which was a d i r e c t  cause of i t s  l a t e  r e c e i p t  was 
t h e  r e s u l t  of a vo lun ta ry ,  i f  not  . w i l l f u l ,  choice .  I t  is  
d i f f i c u l t  t o  understand t h e  bus iness  o r  p ro fe s s iona l  b a s i s  f o r  
a conscious choice  t o  l ay  a s i d e  a prepared document and mail  i t  
only upon t h e  l a s t  a v a i l a b l e  bus iness  d a t e .  Never the less ,  
r e g a r d l e s s  of t h e  mot iva t ion ,  t h e  admitted a c t i o n s  of t h e  
p repa re r s  t end  t o  balance t h e  e q u i t i e s  i n  t h e  Commission's f avo r .  
Second, t h e  a c t u a l  mai l ing was accomplished by a c l e r i c a l  employee 
and not by t h e  p r a c t i t i o n e r  h imse l f .  Thus ,  t h e  p r a c t i t i o n e r  
could o f f e r  n o  test imony t o  t h e  a c t u a l  ma i l i ng ,  un l ike  t h e  

i n  ( S t a t e  Tax Commission, June 30,  
i n  which I d i s s e n t e d .  I f  t h e  mai l ing d id  not a c t u a l l y  

i n  t imely  f a s h i o n ,  i t  could have been t h e  r e s u l t  of t h e  
f o r g e t f u l n e s s  of one pa r ty  who is  not s u b j e c t  t o  

p r o f e s s i o n a l  s t r i c t u r e s  f o r  u n e t h i c a l  conduct.  F i n a l l y ,  and most 
t h e  p e t i t i o n  d i d  not a r r i v e  u n t i l  September 2 6 ,  t e n  

clays a f t e r  t h e  claimed mai l ing d a t e .  While i t  is p o s s i b l e  t h e  
be delayed f o r  t e n  days ,  common exper ience  d i c t a t e s  

t h a t  this is not  t h e  u sua l  s i t u a t i o n .  Testimony was e l i c i t e d  a t  
t he  hear ing  concerning s i m i l a r  de lays  i n  t h e  case  of c e r t i f i e d  

Common exper ience  a l s o  d i c t a t e s  t h a t  c e r t i f i e d  mail  may 
o f t e n  t ake  longer  t o  d e l i v e r  than ord inary  f i r s t - c l a s s  mai l .  

T h e  a r r i v a l  of t h e  p e t i t i o n  a f u l l  week l a t e  (and t en  days 
a f t e r  t h e  claimed mai l ing)  sugges t s  t h a t  i t  may not  have been 
t imely  mailed.  An i n f e rence  may be drawn c o n t r a d i c t i n g  t h e  
test imony a t  t h e  while p r o b a t i v e ,  was c e r t a i n l y  
n o t  conc lus ive .  Even i f  t h e  s t r i c t  a p p l i c a t i o n  of s e c t i o n  601.3 
were t o  be regarded a s  u n f a i r  o r  c a p r i c i o u s ,  t h e  app l i cab l e  
remedy f a l l  f a r  s h o r t  of being s o  l i b e r a l  a s  t o  r e q u i r e  
acceptance of t h e  i n s t a n t  p e t i t i o n .  



In f a c t ,  i n  a r ecen t  d i s s e n t ,  I proposed t h a t  metered mail  be 

accepted when rece ived  a f t e r  t h e  f i n a l  da t e  f o r  f i l i n g ,  i f  i t s  


comes so  soon a f t e r  such da t e  as t o  l o g i c a l l y  r equ i r e  

t h e  t h a t  t h e  i tem was t imely  mailed.  The f a c t s  here  

do not such a conc lus ion ,  and t h a t  is t h e  primary b a s i s  

f o r  concurrence.  


I -t i s  not unreasonable o r  a r b i t r a r y  t o  expect t h a t  t h e  u se r  of 

a machine meter would have t h e  f o r e s i g h t  t o  know t h a t  he 'was  

a t  t h e  mercy of t h e  vaga r i e s  of p o s t a l  d e l i v e r y ,  because a 

metered d a t e ,  being s u b j e c t  t o  manipulat ion by t h e  u s e r ,  would 

not be p roba t ive  of t h e  da t e  of a c t u a l  mai l ing.  Thus ,  t h e  meter 

u s e r ,  knowing t h a t  no o f f i c i a l  postmark may be en t e r ed  on t h e  

envelope,  v o l u n t a r i l y  foregoes  t h e  a v a i l a b i l i t y  of  evidence on 

t h e  envelope a s  t o  t h e  mai l ing d a t e .  While I deplore  t h e  

r egu la to ry  p rov is ion  t h a t  use of t h e  meter a r b i t r a r i l y  changes 

t h e  po in t  of f i l i n g ,  I cannot f a u l t  t h e  impact of meter u s e  on 

a case  l i k e  t h e  one a t  hand. T h i s  i s ,  i n  f a c t ,  t h e  p r e c i s e  


t h a t  t h e  meter u s e r  must dread - t h e  s i t u a t i o n  i n  

which t h e  t e n  day l apse  between claimed mai l ing and r e c e i p t  

renders  metered da t e  s u s p e c t .  


P e t i t i o n e r ' s  b r i e f  a t t empts  t o  exp la in  away t h e  e lapsed time 

t o  t h e  more l i b e r a l  p rov i s ions  of  20 NYCRR 

However, those  p rov i s ions  do not r e l a t e  t o  t h e  submission of 

t o  t h e  Tax Appeals Bureau, which is governed by 


subsequent p rov i s ions  i n  t h e  r e g u l a t i o n s .  While I would p r e f e r  

t h e  Tax Appeals r e g u l a t i o n s  be more l i b e r a l  and reasonable ,  


t h e r e  i s  nothing i n  any of our r e g u l a t i o n s  t o  r e q u i r e  t h a t  t h e  

prov i s ions  of 20 NYCRR 535 be l i f t e d  i n  t h e i r  e n t i r e t y  and app l ied  

t o  t a x  appea ls .  I t  is a v a l i a n t  e f f o r t  on t h e  p a r t  of 

and p a r t  of a gene ra l l y  d i s t i ngu i shed  p r e s e n t a t i o n ,  but  

i t  cannot be c o n t r o l l i n g  h e r e ,  and t h e  testimony by p e t i t i o n e r ' s  

accountant  and h i s  s e l f - s e r v i n g  i n  n a t u r e ,  

cannot exp la in  away t h e  s i g n i f i c a n t  divergence between t h e  da t e  

of and t h e  d a t e  of r e c e i p t .  


For a l l  of t h e  above r ea sons ,  I concur i n  t h e  r e s u l t  reached,  

d e s p i t e  my s i g n i f i c a n t  r e s e r v a t i o n s  about t h e  Commission's 

r e g u l a t i o n s  on submissions v i a  machine-metered mai l .  


AUG 1987 


