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for Redeterminat ion  of a D e f i c i e n c y  o r  f o r  
Refund of P e r s o n a l  Income Tax under  Article 22 
of t h e  Tax L a w  and Chapter  4 6 ,  T i t l e  T o f  t h e  : 
A d m i n i s t r a t i v e  Code o f  t h e  C i t y  o f  New York f o r  
the  Years 1980 through 1982. 

In t h e  Matter o f  t h e  P e t i t i o n  

of 

C H I N  & BROS. SERVICE STATION, I N C .  

for Rede te rmina t ion  of a D e f i c i e n c y  o r  f o r  

Refund of Corpora t ion  F r a n c h i s e  Tax under  

Article 9-A of t h e  Tax Law f o r  t h e  P e r i o d s  Ended: 

December 31,1980, December 31, 1981 and 

December 31, 1982. 


P e t i t i o n e r s ,  L i n  C .  Chan and Yuk H. Chan, 82 E a s t  208th  S t ree t ,  Bronx, New 

York 10467,  f i l e d  a p e t i t i o n  f o r  r e d e t e r m i n a t i o n  of a d e f i c i e n c y  o r  f o r  r e f u n d  

of p e r s o n a l  income t a x  under  Article 22 of t h e  Tax L a w  and N e w  York C i t y  

pe r sona l  income t a x  under  Chapter  4 6 ,  T i t l e  T of t h e  A d m i n i s t r a t i v e  Code of t h e  

city of New York f o r  t h e  Years 1980 th rough  1982 ( F i l e  No. 61937).  
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P e t i t i o n e r s ,  Gum J .  Chin and Mary Y. Chin,  82  East 208th S t r e e t ,  Bronx, 

New York 10467, f i l e d  a p e t i t i o n  f o r  r e d e t e r m i n a t i o n  of a d e f i c i e n c y  o r  f o r  

refund of p e r s o n a l  income t a x  under  Article 22 of t h e  T a x  Law and New York C i t y  

persona l  income t a x  under chapter 46 Title T of the Administrative Code of t h e  

C i t y  of New York f o r  t h e  Years 1980 through 1982 ( F i l e  No. 61938).  

P e t i t i o n e r ,  Chin & Bros.  S e r v i c e  S t a t i o n ,  I n c . ,  3075 Boston Road, Bronx, 

New York 10469, f i l e d  a p e t i t i o n  f o r  r e d e t e r m i n a t i o n  of  a d e f i c i e n c y  o r  f o r  

refund of c o r p o r a t i o n  f r a n c h i s e  t a x  under A r t i c l e  9-A of  t h e  Tax Law f o r  t h e  

pe r iods  ended December 31, 1980, December 31, 1981 and December 31 ,  1982  ( F i l e  

No. 61342) . 
A c o n s o l i d a t e d  h e a r i n g  was h e l d  b e f o r e  Br ian  L .  Friedman, Bear ing O f f i c e r ,  

at t h e  o f f i c e s  of t h e  S t a t e  Tax Commission, Bui ld ing  # 9 ,  W. A. Harriman O f f i c e  

Campus, Albany, N e w  York, on September 3 ,  1986 a t  1:15 P.M. P e t i t i o n e r s  

appeared by McClung, P e t e r s  and Simon, Esqs.  (Lawrence E .  Becker,  Esq. ,  of  

c o u n s e l ) .  The Audi t  D i v i s i o n  appeared by John P .  Dugan, Esq. (Lawrence A. 

Newman, E s q . ,  of c o u n s e l ) .  

ISSUE 

Whether p e t i t i o n s  f o r  r e d e t e r m i n a t i o n  were t i m e l y  f i l e d .  

FINDINGS OF FACT 

1. On A p r i l  6 ,  1984, s t a t e m e n t s  of p e r s o n a l  income t a x  a u d i t  changes were 

i s s u e d  t o  p e t i t i o n e r  L i n  C .  Chan f o r  t h e  y e a r  1980 and t o  p e t i t i o n e r  L i n  C .  

Chan and Yuk H.  Chan f o r  t h e  y e a r s  1981 and 1982 which a s s e r t e d  t h a t ,  as a 

r e s u l t  o f  an  a u d i t ,  a d d i t i o n a l  t a x a b l e  income had been d e r i v e d  by t h e  t a x p a y e r s  

from p a r t n e r s h i p s ,  e s t a t e s  and t r u s t s  and small b u s i n e s s  c o r p o r a t i o n s .  Accordingly , 

on t h e  same d a t e  ( A p r i l  6 ,  1984) ,  t h e  Audi t  D i v i s i o n  i s s u e d  a Not ice  of Def ic iency  

I 
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t o  L i n  C.  Chan i n  t h e  amount of $4,798.52,  p l u s  p e n a l t y  and i n t e r e s t ,  f o r  a 

total amount due o f  $6,757.80 f o r  t h e  y e a r  1980, and a Not ice  of D e f i c i e n c y  t o  

Lin C .  Chan and Yuk H.  Chan i n  t h e  amount of $9,354.54,  p l u s  p e n a l t y  and 

interest f o r  a t o t a l  amount due or $11,973.61 for the year 1981 and i n  t h e  

amount of $7,863.90, p l u s  p e n a l t y  and i n t e r e s t ,  f o r  a t o t a l  amount due of 

$8,989.74 f o r  t h e  y e a r  1982. 

2. On A p r i l  6 ,  1984 a S ta tement  of P e r s o n a l  Income Tax Audit Changes was 

Issued t o  p e t i t i o n e r s  Gum J. Chin and Mary Y .  Chin for t h e  y e a r s  1980 and 1981 

and a n  a d d i t i o n a l  S ta tement  of P e r s o n a l  Income Tax Audi t  Changes was i s s u e d  t o  

p e t i t i o n e r  Gum J. Chin f o r  t h e  y e a r  1982 which a s s e r t e d  t h a t ,  as a r e s u l t  of a n  

a u d i t  a d d i t i o n a l  j o i n t  t a x a b l e  income had been d e r i v e d  by t h e  t a x p a y e r s  f o r  

the y e a r  1980 and by Gum J.  Chin f o r  t h e  y e a r  1981 and 1982, s a i d  income having 

been r e c e i v e d  from p a r t n e r s h i p s ,  estates and t r u s t s  and small b u s i n e s s  corpora  -

tions. Accord ing ly ,  on t h e  same d a t e  ( A p r i l  6 ,  1984) ,  t h e  Audi t  D i v i s i o n  

i s sued  t h r e e  n o t i c e s  of d e f i c i e n c y ,  one f o r  each  of t h e  y e a r s  1980, 1981 and 

1982, t o  Gum J. Chin and Mary Y. Chin ,  i n  t h e  amount of $5,384.51, p l u s  p e n a l t y  

and i n t e r e s t ,  f o r  a t o t a l  amount due of $7,651.48 f o r  1980, i n  t h e  amount of 

$9,477.05,  p l u s  p e n a l t y  and i n t e r e s t ,  f o r  a t o t a l  amount due of $12,239.48 f o r  

the y e a r  1981 and i n  t h e  amount of $7,948.09, p l u s  p e n a l t y  and i n t e r e s t ,  f o r  a 

t o t a l  amount due of $9,167.26 f o r  t h e  y e a r  1982. 

3 .  On February 22, 1984, t h e  Audi t  D i v i s i o n  i s s u e d  t o  Chin & Bros. 

S e r v i c e  S t a t i o n ,  I n c . ,  a S ta tement  of F r a n c h i s e  Tax Audi t  Changes f o r  t h e  y e a r s  

1980,  1981 and 1982 which e x p l a i n e d  t h a t ,  as a r e s u l t  of a r e c e n t  a u d i t ,  

ad jus tment  t o  p e t i t i o n e r ' s  g r o s s  r e c e i p t s  were be ing  made and t h a t ,  f o r  t h e  

year 1982, t h e  Audi t  D i v i s i o n  had computed p e t i t i o n e r ' s  t a x  s i n c e  t h e r e  was no 

record  o f  f i l i n g  f o r  t h a t  y e a r .  On May 5 ,  1984, t h e  Audi t  D i v i s i o n  i s s u e d  t o  
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Chin & Bros. S e r v i c e  S t a t i o n ,  Inc .  t h r e e  n o t i c e s  of  d e f i c i e n c y ,  one f o r  each of 

the p e r i o d s  ending December 31, 1980, December 31, 1981 and December 31, 1982, 

a s s e r t i n g  t a x  due of $6,795.80, p l u s  i n t e r e s t  and a d d i t i o n s  t o  t a x ,  f o r  a t o t a l  

m o u n t  due of  $10,335.14 f o r  t h e  p e r i o d  ending December 31, 1980, t a x  due of 

,$11,447.90, p l u s  i n t e r e s t  and a d d i t i o n s  t o  t a x ,  f o r  a t o t a l  amount due of 

$15,736.10 f o r  t h e  p e r i o d  ending December 31, 1981 and t a x  due of $10,445.50, 

plus i n t e r e s t  and a d d i t i o n s  t o  t a x ,  f o r  a t o t a l  amount due of $15,540.49 f o r  

the p e r i o d  ending December 31, 1982. 

4. P e t i t i o n e r s  were i n i t i a l l y  r e p r e s e n t e d  by t h e  f i r m  of S t a n l e y  Geller & 

A s s o c i a t e s  Accountants  and m o r e  specifically by Dr. S t a n l e y  G e l l e r  of  s a i d  

accounting f i r m .  D r .  Geller appeared  a t  t h e  hea r ing  he ld  h e r e i n  and,  on beha l f  

of p e t i t i o n e r s ,  s t a t e d  t h e  fo l lowing :  

a. 

b .  

C .  

d.  

e. 

Upon r e c e i p t  of t h e  n o t i c e s  of d e f i c i e n c y  from p e t i 
t i o n e r s ,  h e  went t o  t h e  o f f i c e s  of t h e  Department of 
Taxa t ion  and Finance a t  Two World Trade Cen te r ,  New 
York, New York and o b t a i n e d  TA-11 p e t i t i o n  forms;  

On May 10, 1984, t h e  p e t i t i o n e r s  came t o  D r .  G e l l e r ' s  
o f f i c e  t o  fill o u t  t h e  p e t i t i o n s  and,  a t  t h a t  time, h e  
had p e t i t i o n e r s  e x e c u t e  powers of a t t o r n e y  which were 
n o t a r i z e d  by one John R .  Russo; 

The m a i l i n g  procedure  i n  Dr. Geller's o f f i c e  was to  
have t h e  postman who makes t h e  d a i l y  mail d e l i v e r y  
t a k e  t h e  ou tgo ing  mail t o  t h e  p o s t  o f f i c e ,  s i n c e  t h e r e  
was no mailbox w i t h i n  t h e  v i c i n i t y  of t h e  o f f i c e .  Dr. 
Geller's w i f e  typed a cover ing  l e t t e r  b e a r i n g  t h e  d a t e  
May 17, 1984 and a t t a c h e d  t h e r e t o  c o p i e s  of t h e  
p e t i t i o n s  and powers of a t t o r n e y .  

It  i s  t h e  u s u a l  p r a c t i c e  whenever D r .  Geller mails 
something of importance t o  a governmental  agency t o  
p e r s o n a l l y  hand t h e  p i e c e  of mail t o  t h e  postman w i t h  
i n s t r u c t i o n s  t h a t  he  n o t  l o s e  i t .  He p r e s e n t e d  t h e  
a f o r e s a i d  l e t t e r  w i t h  a t t achment s  t o  t h e  postman on 
e i t h e r  Play 17 o r  May 18, 1984. 

A few months a f t e r  m a i l i n g  t h e  a f o r e s a i d  p e t i t i o n s ,  
Dr. Geller began r e c e i v i n g  n o t i c e s  from t h e  Tax 
Compliance Bureau of t h e  Department of Taxa t ion  and 
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Finance concern ing  payment of t h e  amounts a l l e g e d  by 
t h e  Department t o  b e  due and owing from p e t i t i o n e r s .  
Dr. Geller t e lephoned  t h e  Department i n  New York C i t y  
and,  on August 28, 1984, wro te  a l e t t e r  t o  a Mr. 
Barrett of t h e  Depar tment ' s  White P l a i n s  District 
O f f i c e  t o  complain abou t  t h e  Tax Compliance Bureau 
n o t i c e s  and t o  make him aware t h a t  p e t i t i o n s  had been 
f i l e d .  

f .  	 S e v e r a l  months l a te r ,  Dr. Geller t e lephoned  t h e  
Department t o  i n q u i r e  abou t  t h e  s t a t u s  of t h i s  case 
and,  a t  t h a t  time, was t o l d  t h a t  no p e t i t i o n s  had e v e r  
been r e c e i v e d .  On December 11, 1984, Dr. Geller 
submi t t ed  c o p i e s  of t h e  o r i g i n a l  documents t o  t h e  Tax 
Appeals Bureau which were r e c e i v e d  on December 1 9 ,  
1984. 

5 .  Dr. Geller s t a t e d  t h a t ,  on p r i o r  o c c a s i o n s ,  b o t h  mail s e n t  from and 

mail s e n t  t o  h i s  o f f i c e  had been l o s t .  

6 .  The c o p i e s  of t h e  p e t i t i o n s  s e n t  t o  t h e  Tax Appeals Bureau on December 11, 

1'984 and t h e  c o p i e s  i n t r o d u c e d  a t  t h e  h e a r i n g  h e l d  h e r e i n  were pho tocop ies  of 

page 1 of Form TA-11 and,  as such ,  c o n t a i n e d  n e i t h e r  t h e  s i g n a t u r e  of p e t i t i o n e r s  

nor t h e  d a t e  s i g n e d  by s a i d  p e t i t i o n e r s .  

CONCL USIONS OF LAW-
A. S e c t i o n s  689(b) and 1089(b) of t h e  Tax Law p r o v i d e  t h a t  " [ w ] i t h i n  

n i n e t y  days  ... a f t e r  t h e  m a i l i n g  of t h e  n o t i c e  of d e f i c i e n c y  ..., t h e  t a x p a y e r  

may f i l e  a p e t i t i o n  w i t h  t h e  t a x  commission f o r  r e d e t e r m i n a t i o n  of t h e  d e f i c i e n c y , " 

R .  Tha t  " ( a ) l l  p roceed ings  b e f o r e  t h e  Commission must b e  commenced by t h e  

f i l i n g  of a p e t i t i o n  ....” (20 NYCRR 601.3[a] . )  The fo l lowing  time l i m i t a t i o n s  

r e g a r d i n g  t h e  f i l i n g  of a p e t i t i o n  are provided i n  20 NYCRR 601 .3 (c ) :  

" Time l i m i t a t i o n s .  The p e t i t i o n  must b e  f i l e d  w i t h i n  t h e  
time l i m i t a t i o n s  p r e s c r i b e d  by t h e  a p p l i c a b l e  s t a t u t o r y  
s e c t i o n s ,  and t h e r e  can b e  no e x t e n s i o n  of t h a t  time 
l i m i t a t i o n .  If t h e  p e t i t i o n  is f i l e d  by mail ,  i t  must be  
addressed  t o  t h e  p a r t i c u l a r  o p e r a t i n g  bureau i n  Albany, New 
York. When mai led ,  t h e  p e t i t i o n  w i l l  be  deemed f i l e d  on 
t h e  d a t e  of t h e  Uni ted States postmark stamped on t h e  
envelope.  “ 



-- 

C .  

p a r t :  

D.  

I n t e r n a l  

and Paying.' '  

of Mancuso, State Tax Commn., September 28, 1983.) Treasury  R e g u l a t i o n s  
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That s e c t i o n s  1091(a)  and 691(a)  o f  t h e  Tax Law p r o v i d e ,  i n  p e r t i n e n t  

"Timely m a i l i n g .  I f  any r e t u r n ,  ... p e t i t i o n ,  o r  o t h e r  
document r e q u i r e d  t o  b e  f i l e d ,  o r  any payment r e q u i r e d  t o  
be  made, w i t h i n  a p r e s c r i b e d  p e r i o d  o r  on o r  b e f o r e  a 
p r e s c r i b e d  d a t e  under  a u t h o r i t y  of any p r o v i s i o n  of t h i s  
a r t i c le  i s ,  a f t e r  such p e r i o d  o r  such d a t e ,  d e l i v e r e d  by 
Uni ted S t a t e s  mail t o  t h e  Tax Commission, bureau ,  o f f i c e ,  
o f f i c e r  o r  pe rson  w i t h  which o r  w i t h  whom such document is 
r e q u i r e d  t o  b e  f i l e d . . . ,  t h e  d a t e  of t h e  Uni ted S t a t e s  
postmark stamped on t h e  enve lope  s h a l l  b e  deemed t o  be t h e  
d a t e  of d e l i v e r y  .... If any document o r  payment i s  s e n t  by 
Uni ted S t a t e s  r e g i s t e r e d  mail,  such  r e g i s t r a t i o n  s h a l l  be 
prima f a c i a  ev idence  t h a t  such document o r  payment was 
d e l i v e r e d  t o  t h e  t a x  commission, bureau ,  o f f i c e ,  o f f i c e r  o r  
pe rson  t o  which o r  t o  whom addressed .  To t h e  e x t e n t  t h a t  
t h e  t a x  commission s h a l l  p r e s c r i b e  by r e g u l a t i o n ,  c e r t i f i e d  
mail may be used i n  l i e u  of r e g i s t e r e d  mail under  t h i s  
sect i o n .  “ 

That  s e c t i o n  691(a )  and 1091(a)  o f  t h e  Tax Law are p a t t e r n e d  a f t e r  

Revenue Code s e c t i o n  7502, "Timely Mai l ing  T r e a t e d  as Timely F i l i n g  

(Mat te r  of G a r o f a l o ,  S t a t e  Tax Commn., September 28, 1983; Matter 

301 .7502-1(d) (1)  p r o v i d e s :  

" Sec t ion  7502 i s  n o t  a p p l i c a b l e  u n l e s s  t h e  document i s  
d e l i v e r e d  by Uni ted S t a t e s  mail t o  t h e  agency,  o f f i c e r ,  o r  
o f f i c e  w i t h  which it i s  r e q u i r e d  t o  b e  f i l e d .  However, i f  
t h e  document i s  sent by r e g i s t e r e d  mail o r  c e r t i f i e d  mail, 
proof  t h a t  t h e  document was p r o p e r l y  r e g i s t e r e d  o r  t h a t  a 
postmarked c e r t i f i e d  mail s e n d e r ' s  r e c e i p t  was p r o p e r l y  
i s s u e d  t h e r e f o r ,  and t h a t  t h e  enve lope  o r  wrapper was 
p r o p e r l y  a d d r e s s e d  t o  such  agency,  o f f i c e r ,  o r  o f f i c e  s h a l l  
c o n s t i t u t e  prima f a c i e  ev idence  t h a t  t h e  document was 
d e l i v e r e d  t o  such  agency, o f f i c e r ,  o r  o f f i c e . " 

I n  Deutsch v. Commissioner (599 F2d 44 [2d Cir .] ,  cer t  d e n i e d ,  44 US 

1015), a p e t i t i o n  addressed  t o  t h e  Tax Court  was never  found and t h e  t axpayer  

o f f e r e d  an  a f f i d a v i t  of h i s  a c c o u n t a n t  who c la imed h e  mai led i t  w i t h i n  t h e  

s t a t u t o r y  p e r i o d .  The Cour t  noted t h a t  " (w)here  as h e r e ,  t h e  e x c e p t i o n  of 

7502 i s  n o t  l i t e r a l l y  a p p l i c a b l e ,  c o u r t s  have c o n s i s t e n t l y  r e j e c t e d  t es t imony  
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o r  o t h e r  ev idence  as proof of t h e  a c t u a l  d a t e  of mai l ing ." ( I d .-- a t  46 [ c i t a t i o n s  

omi t t e d ]  .) 

E.  That  i n  Garofa lo ,  s u p r a  and Mancuso, s u p r a ,  p e t i t i o n s  a l l e g e d  t o  be  

t i m e l y  mai led  were never  r e c e i v e d  by t h e  State Tax Commission. The p e t i t i o n e r s '  

r e p r e s e n t a t i v e ,  a n  a t t o r n e y ,  t e s t i f i e d  t o  assembling t h e  Garofa lo  and Mancuso 

p e t i t i o n s ,  s i g n i n g  t h e  p e t i t i o n s  and p l a c i n g  each p e t i t i o n  i n  a n  envelope.  

Likewise ,  h i s  s e c r e t a r y  t e s t i f i e d  t o  m a i l i n g  t h e s e  p e t i t i o n s  w i t h i n  t h e  n i n e t y  

day s t a t u t o r y  p e r i o d .  The t a x  commission h e l d  t h e  f o l l o w i n g  i n  both  cases: 

"That t o  be  t i m e l y ,  a p e t i t i o n  must be  a c t u a l l y  d e l i v e r e d  
t o  t h e  Tax Commission w i t h i n  n i n e t y  days  a f t e r  a d e f i c i e n c y  
n o t i c e  is  mai led ,  o r  i t  must be  d e l i v e r e d  i n  a n  enve lope  
which b e a r s  a Uni ted States postmark of a d a t e  w i t h i n  t h e  
n i n e t y  day p e r i o d .  The p e t i t i o n e r s  have n o t  shou ldered  
t h e i r  burden of proof  under  Tax Law § 689(e )  t o  show t h a t  
t h e  p e t i t i o n  was d e l i v e r e d  t o  t h e  Tax Commission. Proof of 
m a i l i n g  by r e g i s t e r e d  o r  c e r t i f i e d  mail was n o t  shown. 
Proof of m a i l i n g  by o r d i n a r y  mail does  n o t  s a t i s f y  t h e  
requirement  of p rov ing  d e l i v e r y  of t h e  p e t i t i o n  t o  t h e  Tax 
Commission. See Deutsch v .  Commissioner 599 F.2d 44 (2d-
C i r , ) ,  cer t .  d e n i e d ,  444 U.S. 1015." (Garofa lo ,  s u p r a ;  
Mancuso , s u p r a .  ) 

F. Tha t  p e t i t i o n s  i n  t h e  p r e s e n t  matters were n o t  r e c e i v e d  by t h e  Tax 

Appeals Bureau of t h e  State  Tax Commission u n t i l  December 19,  1984, well  beyond 

the ninety- day p e r i o d  p r e s c r i b e d  by s e c t i o n s  689(b)  and 1089(b) of t h e  Tax Law. 

G. That  p e t i t i o n e r s  have n o t  c a r r i e d  t h e i r  burden of proof  under s e c t i o n s  

689(e) and 1089(e)  of t h e  Tax Law t o  show t h a t  t h e i r  o r i g i n a l  p e t i t i o n s  were 

t e s t i f i e d  t h a t  s a i d  p e t i t i o n s  were mai led on May 1 7  o r  18,  1984, proof  of 

o r d i n a r y  m a i l i n g  does  n o t  s a t i s f y  t h e  requ i rement  of p rov ing  d e l i v e r y  of t h e  

p e t i t i o n s  t o  t h e  S t a t e  Tax Commission. (Garofa lo ,  s u p r a ;  Moreover, supra . )  

H .  That c o p i e s  of unsigned and undated p e t i t i o n s ,  r e c e i v e d  by t h e  Tax 

Appeals Bureau on December 1 9 ,  1984, were n o t  t i m e l y  f i l e d .  
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I. That  t h e  p e t i t i o n s  of L in  C.  Chan and Yuk H. Chan, Gum J. Chin and 

Mary Y. Chin and Chin & Bros. S e r v i c e  S t a t i o n ,  I n c .  are denied  and t h e  n o t i c e s  

of d e f i c i e n c y  i s s u e d  on A p r i l  6 ,  1984 t o  L in  C .  Chan and Yuk H. Chan and t o  Gum 

J. Chin and Mary Y .  Chin, and t h e  n o t i c e s  of d e f i c i e n c y  i s s u e d  on May 5, 1984 

t o  Chin & Bros. S e r v i c e  S t a t i o n ,  Inc .  are hereby  s u s t a i n e d .  

DATED: Albany, New York STATE TAX COMMISSION 

FEB 0 3 1987 


