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2, Petitioner operates a retail service station located in Poughkeepsie,
New York, selling petroleum products including, specifically, gasoline at
retail. Petitioner, during the period in question, purchased gasoline from its
supplier, Amerada HesICorp., and paid sales tax on such purchases to Amerada

Hess Corp. based on the regional average retail sales price for gasoline.

Thereafter, petitioner sold the gasoline to its retail customers.

3. Attached to petitioner's refund application was a schedule for the
months during the period at issue showing the gallons of gasoline purchased and
the tax paid thereon to petitioner's supplier, as well as the gallons of
gasoline sold and the amount of tax which would be due thereon (apparently
computed on the basis of petitiomer's actual retail selling pricel[s]) at the
combined State (4%) plus Dutchess County (1}Z) rate of tax.

4. The foregoing schedule indicates that for some months, petitioner's
tax payments to the supplier exceeded the amount of tax ﬁhich would be due as
computed by petitioner on actual retail sales. However, for other months,
payments to the supplier were less than the tax which would be due ag computed
on such actual retail |sales. The $3,000.86 refund sought by petitioner repre-
sents the net of the resulting differences per month (a net claimed overpayment)
over the period in question.

5. By a letter dated October 4, 1984, the Audit Division denied petitioner's
application for refund, taking the position that the Tax Law does not allow a
refund under the circumstances presented. It is petitioner's position, by
contrast, that the amount of refund sought corrects a collection of sales tax

in excess of the maximum amount allowable pursuant to Tax Law § 1105.
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CONCLUSIONS OF LAW

Article 28, § 1105(a) authorizes the imposition of a

the rate of four percent upon the receipts from every

Said section encompasses the sale
Under the authority of Tax Law Article 29,
an additional sales tax at the rate of one and one-quarter
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1111(d) authorizes the Tax Commission to prescribe and
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C. That the petition of Casco Service Station, Inc., is hereby denied and

the Audit Division's denial of petitiomer's application for refund is sustained.
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