STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
of :

MICRO-CARBURETOR CORPORATION

DECISION

for Redetermination of a Deficiency or for :
Refund of Sales and Use Tax under Articles 28
and 29 of the Tax Law | for the Period April 15, :
1980 through January 31, 1983.

Petitiomer, Micro-Carburetor Corporation, 109 Larchmont Road, Buffalo, New
York 14214, filed a petition for redetermination of a deficiency or for refund

of sales and use tax under Articles 28 and 29 of the Tax Law for the period

April 15, 1980 through January 31, 1983 (File No. 59319).

A hearing was held before James J. Morris, Jr., Hearing Officer, at the
offices of the State Tax Commission, 65 Court Street, Room 206, Buffalo, New
York, on January 15, 1986 at 10:45 A.M, Petitioner appeared by Albert Csonkas,
President. The Audit Division appeared by John P. Dugan, Esq. (Deborah J.
Dwyer, Esq., of counsel).

ISSUES

I. Whether the petition for redetermination herein was timely filed.

II. 1If so, whether the Audit Division's denial of petitioner's claim for
refund of sales tax paid was proper.

FINDINGS OF FACT

1. On February 15, 1983 petitioner, Micro-Carburetor Corporation, filed

an Application for Credit or Refund of State and Local Sales or Use Tax claiming
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6. The Tax Appealls Bureau responded to petitioner by letter on November 21,
1984 acknowledging receipt of petitioner's letter dated October 23, 1984, and
advising petitioner to| complete and return to the Tax Appeals Bureau an enclosed

standard petition form,

7. Petitioner responded to this communication by letter received by the
Tax Appeals Bureau on December 4, 1984 advising that no petition form had been
enclosed in the previous letter and requesting such a form.

8. Petitioner filed a formal petition protesting the Audit Division's
denial of its refund claim on December 17, 1984.

9. On December 26, 1984 the Tax Appeals Bureau requested more information
from petitioner regarding its claim. Petitioner responded to this request by
letter on January 8, 1985.

10. On January 16, 1985 the Tax Appeals Bureau advised petitioner that its
petition had been deemed late and that therefore no further action would be
taken by the Tax Appeals Bureau with respect to said petition.

11. Petitioner responded to the Tax Appeals Bureau by letter on January 31,
1985 which stated, in pertinent part:

"On January 12, 1984 we received a letter of the Bureau
dated on January 11, 1984. In this letter the Bureau
denied the requested refund and we were asked to apply for
a hearing within 90 days.

On January 15, 1984, that is within three days we sent the
Bureau a letter of application, the letter's xerox copy is
enclosed. This means that our petition was not late as you
mentioned in your letter."

12, At hearing, petitioner, by its president, Albert Csonkas, reiterated
its contention that it had responded to the Audit Division's denial letter of

January 11, 1984 by protest letter dated January 15, 1984, and that such letter

was sent by ordinary mail with proper postage to the Tax Appeals Bureau on that
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date. Petitioner produced a copy of a letter addressed to the Tax Appeals Bureau,
dated January 15, 1984, protesting the denial of refund. Mr. Csonkas argued that
his prompt response to the many letters received by petitioner regarding the refund
claim at issue proved that petitioner had responded to the denial of refund.letter
of January 11, 1984 by protest letter on January 15, 1984,

13. The Tax Appeals Bureau has no record of receiving the aforementioned

letter dated January 15, 1984.

CONCLUSIONS OF LAW

A, That section 1139(b) of the Tax Law provides, in pertinent part:

"If an application for refund or credit is filed... the tax
commission may grant or deny such application in whole or

in part and shall notify the taxpayer by mail accordingly.
Such determination shall be final and irrevocable unless

the applicant shall, within ninety days after the mailing
of notice of such determination, apply to the tax commission
for a hearing.”" (emphasis supplied)

Thus, petitioner's letter-petition would be timely only if filed within ninety

days of January 11, 1984, the date on which the Audit Division's denial letter

was issued.

B. That "(a)ll proceedings before the Commission must be commenced by the

filing of a petition..," 20 NYCRR 601.3(a). The following time limitations

regarding the filing of a petition are provided in 20 NYCRR 601.3(e):
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arguendo, that petitioner's prompt response to other letters mailed to it by

the Tax Appeals Bureau

and petitioner's production of a carbon copy of a letter

addressed to the Tax Appeals Bureau, and dated January 15, 1984, establishes

that petitioner mailed

such proof of ordinary

a petition-letter to the commission on January 15, 1984,

mailing does not satisfy the requirement of proving

delivery of the petition to the Tax Commission. Matter of Ronald K. and Diana J.

Leirvik, State Tax Commission, January 17, 1986; Matter of Garofalo, supra,

Matter of Mancuso, supra.

G. That petitioner had until April 10, 1984 to timely file a petition and

did not do so.

H. That inasmuch

as the petition herein was untimely, Issue II is moot.

I. That the petiltion of Micro-Carburetor Corporation is in all respects

denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN 301388
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