STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Petition

f
: DECISION
CLAUDE GARDNER AND CLINTON MATHISON
D/B/A C & C SUPER SERVICE :

for Revision of a Determination or for Refund
of Sales and Use Taxes| under Articles 28 & 29
of the Tax Law for the|Period September 1, 1977
through November 30, 1980.

Petitioners, Claude Gardner and Clinton Mathison, d/b/a C & C Super Service,
c¢/o Claude Gardnmer, 1335 West Washington Street, Orlando, FL 32805 filed a petition
for revision of a determination or for refund of sales and use taxes under Articles
28 & 29 of the Tax Law for the period September 1, 1977 through November 30, 1980
(File No. 58134).

A hearing was held before Arthur Johnson, Hearing Officer, at the offices
of the State Tax Commission, Two World Trade Center, New York, New York, on
November 19, 1985 at 9:15 A.M. with all briefs to be submitted by January 20,

1986. Petitioner appeared by Bernard Fromartz, Esq. (Attilia Kalmus, Esq. of
Counsel). The Audit Division appeared by John P. Dugan, Esq. (William Fox,

Esq., of Counsel).
ISSUES

I, Whether the Audit Division properly issued a Notice of Determination
and Demand for Payment of Sales and Use Taxes Due to petitioners in accordance
with the provisions of sections 1138(a) 1147(a) (1) and of the Tax Law and if
50,

I1. Whether petitioners timely applied for a hearing.
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FINDINGS OF FACT

1. On September 18, 1981, the Audit Division issued a Notice of Determination

and Demand for Payment| of Sales and Use Taxes Due against Claude Gardner and

Clinton Mathison, d/b/a C & C Super Service (hereinafter "C & C") covering the

perlod September 1, 1977 through November 30, 1980 for taxes due of $20,720.00,

plus penalty and interest of $9,475.,17, for a total of $30,195.27. Said notice
was issued following an audit of C & C's books and records.
2, Clinton Mathison, a partner in C & C, executed a consent dated

September 26, 1980 extending the period of limitation for assessment of sales
and use taxes for the period September 1, 1977 through August 31, 1980 to
December 20, 1981.

3. The notice was addressed to 259 Empire Blvd., Brooklyn, NY 11225 which
was the correct address for the business. The mailing record of the Department
of Taxation and Finance dated September 18, 1981 for notices of determination
listed the notice referred to above. The mailing record had the signatures of
the person who witnessed the sealing and stamping of the envelopes in which the
notices were enclosed and also the person who deposited the notices in a branch
of the United States Post Office. The signatures were witnessed by two different
employees of the mail and supply section. Petitioner Claude Gardner denied
receipt of the notice.

4, C & C argued that the Department's mailing record does not meet the
statutory mailing requirements provided in section 1147 (a)(l) of the Tax Law.
C & C further argued that a Postal Service form entitled "Acceptance of Registered,
Insured, €.0.D. and Certified Mail" which was submitted at the hearing in
conjunction with the mailing record was incomplete and did not have a U.S. post

office seal,
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ision did not present a signed postal receipt, There was
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CONCLUSIONS OF LAW

1138(a) (1) of the Tax Law provides, in pertinent part,

mination of tax due shall be given to the person liable

payment of the tax and such determination shall finally
e tax unless the person against whom it is assessed,
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ress given in the last return filed or application made.
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tion of Claude Gardner and Clinton Mathison, d/b/a C & C

d and the Notice of Determination and Demand for Payment of

Sales and Use Taxes issued September 18, 1981 is sustained.

DATED: Albany, New Yo
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