
STATEOF NEI,TYORK 

STATETAXCOMMISSION 

In the t'tatter of the Petltion 

o f  

NICIIOLAS VILLANO DECISION 
oFFrcER 0F NTCKYTSAUTo SALES, rNC. 

for Revtslon of a Determlnatlon or for Refund 
of Sales and Use Taxes under Artlcles 28 and 29 
of the Tax Law for the Perlod December 1, 1980 
through February 29, 1984. 

Pet i t ioner,  Nlcholas Vl l lano, Off tcer of Nlckyfs Auto Sales, Inc.,  381 

Ocean Avenue, Is l lp,  New York 11751, f l1ed a pet l t lon for revlston of a deteruln 

atlon or for refund of sales and use taxes under Artl.cles 28 and 29 of the Tax 

Law for the perLod December 1, 1980 through Februaty 29, L984 (Fl le No. 55456).  

0n January 2O, 1987 , petltloner walved his rlght to a hearlng and regueated 

that a declslon be rendered based on the entlre record contalned ln the Audlt 

Dlvls lon's f l le.  After due conslderatLon of the record, the State Tax Co nlsslou 

hereby renders the following deelslon. 

ISSUE 

Whether petltioner, NLcholas Vlllano, was a person required to collect and 

pay over sal-es tax on behalf of Nlckyrs Auto Sales, Inc. wlthln the meaalng and 

lntent of  sect lons 1131(1) and 1133(a) of the Tax Law during the perlod at 

lssue hereln. 

FINDINGS OF FACT 

1. 0n May 23, 1984, the Audit  Dlvls lon lssued to pet l t loner,  NlchoLas 

Vlllano, a NotLce of Determinatlon and Demand for Payuent of Sales and Use 

Taxes Due aseesslng a tax due of $256r9I8.47r plus a 50 percent fraud penalty 

o f  $128,459.19  and tn te res t  o f  $47,525.51 ,  fo r  a  to taL  amount  due o f  $432,903.17  

http:$47,525.51
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for the perlod December 1, 1980 through February 29, L984. The aforementloned 

taxes were found to be due as the result of a fleld audlt of the books and 

records of Nlckyts Auto Sales, Inc. (rrNlckyrs") and were assessed agalnst 

petttloner when the Audlt DlvLsion deternlned hln to be a responsible officer 

of said corporatlon. 0n the same date, the Audit Division lssued slnlLar 

notices to Nlckyts and to Frederic VlLLano who was also determlned to be a 

responslbl-e off icer.  

2.  Pr lor to 1980, pet l t loner,  Nlcholas Vi l lano, was the presldent of 

Nickyrs, a corporat lon dolng buslness as a used car dealer at 2311 Sunrise 

Illghway in Isllp, New York. Petitioner also served as a dlrector and lras a 

shareholder of said corporatioa with his brother, Frederic Vlllano. In or 

about January 19E0, pet l t i .oner reslgned as an off lcer and dlrector of Nlcky's 

and transferred hls shares to his brother.  Subsequent to these act lons, 

petitloner had no involvement wlth Nlckyts in any capaclty. IIis brother became 

the sole off lcer,  director and shareholder.  

3. Durlng the audlt perlod the buslness was known as Fred Vlllano CadiLlacs. 

The New York State and local sales and use tax returns flled on behaLf of 

Nlckyrs for thls perlod were signed by Frederic Vi l lano, as prestdent.  On 

audit, the examlner for the Audlt Dlvlsion dealt wlth said lndlvldual-. FinaLly, 

Frederlc Vlllano executed a Consent Extending the Perlod of Limltatlons for 

Assessment of Sales and Use Taxes on behalf of Nlckyrs whereln he lndicated hls 

t l t le  as  p res ldent .  

4.  Accordlng to the audlt  report ,  Frederlc Vl l lano and pet l t ioner,  

NlchoLas Vl l lano, were assessed as off icers of Nickyts because thelr  n ues r tere 

on record wlth the Department of Motor Vehlcles as motor vehlcle deaLers and 
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"picked up'r rYV-50 books. Ilowever, there was no lndicatlon as to the perlod 

covered by said act ions or whether said act ions were connected to Nlckyts.  No 

specif lc evLdence was presented to show that pet l t ioner was connected to Nlckyts 

durlng the pertod at lssue. 

CONCLUSIONSOF LAW 

A. That sect ion 1133(a) of Art ic le 28 of the Tax Law lnposes on any 

person required to col lect sales tax personal l labl l l ty for the tax imposed, 

co l lec ted  or  requ l red  to  be  co l lec ted .  Sec tLon 1131(1) ,  ln  de f ln lng  persons  

requlred t,o collect tax, includes corporate offlcers who are under a duty to 

act fot the corporatlon in conplying with any requirement of Artlcle 28. The 

resoLution of whether an offlcer was under such a duty turns upon a factual 

determinatlon ln each Lnstance. The relevant factors in the deternlnatlon 

include, but are not l ln i ted to,  the fol lowing: the off lcerts day-to-day 

responslbiLltles Ln the corporatlon; the officerrs invol-vement in and knowledge 

of the fLnanclal affairs of the corporation; the identlty of the person who 

prepared and slgned the sales and use tax returns; the off lcerrs authorl ty to 

sign ehecks on the corporat lonts accounts; and, ln the case of a closel-y-held 

corporat ion, the benef i ts the off lcer recelved fron the corporate prof i ts.  

(Vogel v. New York State Dept. of ?axatlon and Finance, 98 Mlsc 2d 222; 

Chevlowe v. Koerner,  95 Misc 2d 388.) 

B. That '  in vLew of the fact that pet l t loner,  Nlcholas Vi l lano, reslgned 

as an officer and dlrector of Nlckyts ln January 1980, and had no further 

i.nvolvement with sald eorporation subsequent to that tlme, he was not a person 

requlred to colLect tax on behalf  of  Nickyts Auto SaLes, Inc. dur lng the perlod 

at issue withtn the meaning of sect lon 1131(1) of the Tax Law. 
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C. That the pet l t ion of Nlcholas Vl l lano, Off lcer of Nicky's Auto Sa les ,  

Inc.r is granted and the NotLce of Determinatlon and Demand for Paynent o f  

Sales and Use Taxes Due tssued May 23, 1984 ts hereby cancel led. 

DATED: Albany, New York STATE TAX COI{.ISSION 

APR171987 
PRESIDENT 




