
STATE OF NEW YORK 


STATE TAX COMMISSION 


In the Matter of the Petition 


of 


THOMAS E. JR. 


for Redetermination of a Deficiency or for 
Refund of New York State Personal Income Tax 
under Article 22 of the Tax Law and New York 
City Nonresident Earnings Tax under Chapter 46, : 
Title of the Administrative Code of the City 
of New York for the Years 1980 and 1981. 

DECISION 


In the Matter of the Petition 

of 


FRANK L. ECKMULLER 


for Redetermination of a Deficiency or for 
Refund of New York State Personal Income Tax 
under Article 22 of the Tax Law and New York 
City Nonresident Earnings Tax under Chapter 46, : 
Title U of the Administrative Code of the City 
of New York for the Years 1980 and 1981. 

Petitioners, Thomas E. Newby, Jr., 2090 Merrick Dir., 

Merrick, New York 11566, and Frank L. Eckmuller, 2090 Merrick 

Dir., Merrick, New York 11566, filed petitions for redetermination of deficiencie! 

or for refunds of New York State personal income tax under Article 22 of the 

Tax Law and New York City nonresident earnings tax under Chapter 46, Title Of 

the Administrative Code of the City of New York for the years 1980 and 1981 

(File Nos. 53930 and 52108) .  

A consolidated hearing was held before Allen Caplowaith, Hearing Officer, 



-

September 1, 1985. P e t i t i o n e r s  appeared by Robert M. Esq. The Audit 

Div is ion  appeared by John P. E s q .  (Herbert  Kamrass, Esq., of counse l ) .  

ISSUES 

I. Whether p e t i t i o n e r  Thomas E. Newby, s a l a r y ,  der ived  from h i s  

employment as an English t eache r ,  was proper ly  excluded from h i s  gross  income 

because he was a member of a r e l i g i o u s  o rde r  which r equ i r ed  him t o  take  a vow 

of poverty and t u r n  over s a i d  s a l a r y ,  earned i n  h i s  i nd iv idua l  capac i ty ,  t o  t h e  

church. 

11. Whether p e t i t i o n e r  Frank L .  Eckmuller 's  s a l a r y ,  der ived  from h i s  

employment as a superv isor ,  was proper ly  excluded from h i s  gross  income because 

he was a member of a r e l i g i o u s  order  which requi red  him t o  take a vow of 

poverty and t u r n  over s a i d  s a l a r y ,  earned i n  h i s  i n d i v i d u a l  capac i ty ,  t o  t h e  

church. 

FINDINGS OF FACT 

1. P e t i t i o n e r  Thomas E. Newby, Jr.  t imely  f i l e d  New York S t a t e  income t a x  

r e s i d e n t  r e t u r n s  f o r  t h e  yea r s  1980 and 1981 whereon t h e  only information 

repor ted  was h i s  name, address ,  s o c i a l  s e c u r i t y  number, occupat ion ( repor ted  as 

"Minister" ) ,  t h e  amount of New York S ta te  and C i ty  t axes  withheld and a r eques t  

f o r  refund of t h e  t o t a l  t a x e s  withheld.  The bottom of h i s  1980 r e t u r n  bore the  

handwri t ten s ta tement ,  "I have taken an i r r evocab le  Vow of Poverty (copy 

a t t ached)  and have received a d i r e c t i v e  from t h e  head of my order  (copy a t tached)  

and a m  t h e r e f o r e  EXEMPT from c i t y  and s t a t e  income taxes ." The bottom of h i s  

1981 r e t u r n  bore the  handwri t ten s ta tement ,  "A s p e c i a l  l e t t e r  has  been a t t ached  

t o  t h i s  form.'' Attached t o  each of t h e  a f o r e s t a t e d  r e t u r n s  were wage and t a x  

s ta tements  i n d i c a t i n g  t h a t  he was employed during s a i d  yea r s  as fol lows:  



Year Employer Salary
-
1980 City of New York, 
1980 Gateway Community 

Total 1980 salary 

1981 City of New York, 
1981 Gateway Community 

Total 1981 salary 

Board of Education 

Restoration, Inc. 


$24,474.39 

Board of Education $26,932.71 
Restoration, Inc. 936.00 

$27,868.71 

2. Attached to Mr. Newby's 1980 return was a "Vow of Poverty" and a form 

letter dated April 9 ,  1980 from one William E. Drexler, D.D., J.D., Bishop of 

the Life Science Church, Chief of Order of Almighty God. Attached to his 1981 

return was a typewritten letter which stated as follows: 


"The Rev. Thomas E. Newby, Jr. is a member of a Religious Order 

who has taken an irrevocable Vow of Poverty and performs services 

pursuant to direction by the Order as an Agent. The income generated 

is the property of the Church and Order and not personal income to 

the individual. 


For information and clarification you may write: 


Worldwide Religious Order of Almighty God 
Section 
4395 Austin Boulevard 
Island Park, New York 11558" 

3 .  The aforestated letter attached to Mr. Newby's 1981 return bore no 

letterhead or signature and appears to be his statement rather than a statement 

from the Order. 

4 .  Petitioner Frank L. Eckmuller timely filed New York State income tax 

resident returns for the years 1980 and 1981 whereon he reported only that 

information as was reported on Mr. Newby's returns. Mr. Eckmuller also reported 

his occupation as "Minister". The top of his 1980 return bore the same hand

written statement as was made on Mr. Newby's return. His 1981 return bore no 

such statement; however, attached thereto was a typewritten form letter identical 
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in context to the statement attached to Mr. Newby's 1981 return. Attached to 

Mr. Eckmuller's 1980 return was a "Vow of and a form letter dated 

March 6,  1980, both of which were identical to those attached to Mr. Newby's 

1980 return. 

5. Also attached to each of the aforestated returns was a Wage and Tax 

Statement indicating that Mr. Eckmuller was employed by Eastern Air Lines, Inc. 

and earned salary income of $26,851.92 (1980) and $28,935.80 (1981).  

6 .  On March 21, 1984, the Audit Division issued a Statement of Audit 

Changes to petitioner Thomas E. Newby, Jr. wherein his 1980 and 1981 salary 

income was held subject to New York State personal income tax and New York City 

nonresident earnings tax "based on Revenue Ruling 77-290". Accordingly, a 

Notice of Deficiency was issued against Mr. Newby on April 12,  1984 asserting 

New York State personal income tax of $2,655.08,  penalties of $564.71 and 

interest of $825.49, for a total due of $4,045.28. Said penalties were asserted 

pursuant to sections and of the Tax Law for failure to pay the 

New York State tax due and negligence, respectively. No penalties were asserted 

with respect to New York City nonresident earnings tax since Mr. Newby's New 

York City withholding more than covered his City liability, resulting in a 

credit, rather than an amount of City tax due, being incorporated into the 

aforestated deficiency. 

7 .  On February 21, 1984, the Audit Division issued a Statement of Audit 

Changes to petitioner Frank L. Eckmuller wherein his 1980 and 1981 salary 

income was held subject to New York State personal income tax and New York City 

nonresident earnings tax "based on Revenue Ruling 77-290". Accordingly, a 

Notice of Deficiency was issued against Mr. Eckmuller on April 12 ,  1984 asserting 



New York S t a t e  personal  income t a x  of $3,285.80, p l u s  p e n a l t i e s  of $986.54 and 

i n t e r e s t  of $929.58, f o r  a t o t a l  due of $5,201.92. Said p e n a l t i e s  were a s s e r t e d  

pursuant  t o  s e c t i o n s  and of t h e  Tax Law f o r  f a i l u r e  t o  f i l e  

New York S t a t e  r e t u r n s  and negl igence,  r e spec t ive ly .  A s  i n  t h e  case of Mr. Newby 

no p e n a l t i e s  were a s s e r t e d  w i t h  r e spec t  t o  New York C i ty  nonres ident  earn ings  

t a x  s i n c e  M r .  Eckmuller 's  New York C i ty  withholding more than  covered h i s  C i ty  

l i a b i l i t y ,  r e s u l t i n g  i n  a c r e d i t ,  r a t h e r  than an amount of C i ty  t a x  due, being 

incorpora ted  i n t o  t h e  a f o r e s t a t e d  def ic iency .  

8 .  The a f o r e s t a t e d  form le t t e r s  a t t ached  t o  both M r .  Newby's and 

Mr. Eckmuller 's  1980 r e t u r n s  s t a t e d ,  i n  p a r t ,  t h a t :  

You are t o  u se  your occupat ion as as a v e h i c l e  
and instrument  t o  c a r r y  out  and put i n t o  e f f e c t  t h e  p r i n c i p l e s  of t he  
Church and Order. 

You are d i r e c t e d  t o  keep employment and work i n  o rde r  t o  earn 
income t o  use  t o  support  yourse l f  and your family as a v e h i c l e  t o  
c a r r y  out  t h e  purpose of t h i s  Church and Order. 

You a r e  d i r e c t e d  t o  use  the  income of t h e  Order and Church as 
you s e e  f i t  and reasonable  t o  c a r r y  ou t  t h e  purposes of t h e  Order.'' 

i n  t he  blank space provided i n  t h e  form l e t t e r .  M r .  Newby's occupat ion was 

r epor t ed  on s a i d  form as teacher" . M r .  Eckmuller 's  occupat ion was 

r epor t ed  as "Supervisor". . 

10. Each p e t i t i o n e r  subscribed a "Vow of Poverty", under oa th ,  before  a 

no ta ry  pub l i c .  Mr. Newby's vow was subscribed on March 9,  1980. Mr. Eckmuller 's  

vow w a s  subscribed on December 1, 1980. Said vows, which were i n  i d e n t i c a l  form 

l e t t e r  format ,  s t a t e d ,  i n  p a r t ,  t h a t :  



used for Religious purposes to support the basic Biblical Law of the 
Church or Order hereinafter named. All such possessions and income, 
if any, hereinafter will be the property of the said Church or Order 
regardless of whether or not they continue to appear in my personal 
name. Outside employment remuneration (when directed by the Church 
or Order) is not personal income, but rather to the 
Church or Order and not of the individual or the undersigned." 

11. In the case of both petitioners herein, the Church or Order designated 

to receive said income and possessions was the Order of the Life Science Church 

designated as THE ORDER OF ALMIGHTY GOD, Chapter 11972 for Mr. Newby and 

Chapter 11663 for Mr. Eckmuller. 

1 2 .  Both before and after their ordination, petitioner Thomas E. Newby, 

Jr. apparently worked as a teacher for the New York City Board of Education and 

petitioner Frank L. Eckmuller apparently worked as a supervisor for Eastern Air 

Lines, Inc. Petitioners did not personally appear at the hearing. No evidence 

in any form whatsoever was submitted to indicate whether petitioners owned 

homes or motor vehicles, the titles to which were transferred to the Life Science 

Church. There was no evidence offered to show that petitioners turned over any 

of their wages earned during 1980 and 1981 to the church. Petitioner Thomas E. 

Newby, Jr. became a member of the Life Science Church in March, Petitioner 

Frank Eckmuller became a member of said church in December, 1980. However, 

they each claimed their income for the entire year 1980 was exempt from tax. 

Petitioners offered no evidence indicating whether any wages earned prior to 

becoming a member of the church were turned over to the church at any time. 

Moreover, petitioners submitted no evidence showing whether they had ever 

any services for the church or whether they ever did any work for the church in 

form. 
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CONCLUSIONS OF LAW 


A.  That section of the Tax Law provides that the New York adjusted 

gross income of a resident individual is his Federal adjusted gross income for 

the taxable year with certain modifications not applicable herein. That 

section of the Administrative Code of the City of New York 

imposes a tax on the wages earned within the city of every nonresident individual 

There has been no claim or showing that any of the wages earned by either 

petitioner herein has been so earned without the City of New York. 

B. That section of the Internal Revenue Code provides that, except 

as otherwise provided by law, gross income includes all income from whatever 

source derived. Section specifically includes compensation for 

services as an item of income. Where, pursuant to an agreement, services are 

rendered to a person for the benefit of a religious or charitable organization 

described in section of the Internal Revenue Code and the amount for 

such services is paid to such organization by the person to whom the services 

are rendered, the amount so paid is income to the person performing the services 

(Treas. Reg. individual who turns over his entire annual 

income t o  a church is still taxable on that income, subject to the deduction 

allowed for charitable contributions" (McGahen v. Commissioner, 76 T.C. 468 

-720 664). member of a religious order under a vow of poverty is 

not immune from Federal income tax by reason of his clerical status or his vow 

of poverty, but is subject to tax to the same extent as any other person on 

See also
income earned or received in his individual (id. at 478.
Rev. Rul. 77-290, 1977-2 C.B. 26). 




C. That, in Stephenson v. Commissioner, 79 T.C. 995, the taxpayer had a 

similar arrangement with the Life Science Church and the court, in ruling 

against the taxpayer, stated that 'church', by its very nature, merges the 

secular with the sacerdotal and must be seen as an impermissible attempt to 

transmute the commercial into the ecclesiastical and thus avoid the congressional 

separation of taxable individual income and tax-exempt religious order 

( 7 9  T.C. at 1001 [citing McGahen, supra. at 4 8 0 1 ) .  

D. That the record is completely lacking in any testimony or documentation 

showing that the Life Science Church ever negotiated with either petitioner's 

employer or exercised any control over the conduct of their activities as an 

English teacher and a supervisor, respectively. It is clear that petitioners' 

agreements to work for their respective employers were entered into prior to 

their joining the Life Science Church and their employment was left completely 

unaltered by joining the church. It is doubtful that petitioners' employers 

employed them for their abilities as an English teacher and supervisor, respec

tively, as agents of the church rather than as individuals. In fact, there is 

no evidence that any management personnel from petitioners' respective employers 

even knew that they were members of the Life Science Church. Therefore, the 

income received by petitioners during the years in issue was not received by 

them as agents of the Life Science Church, but was received by them in their 

individual capacities and was thus subject to 

E. That the petition of Thomas E. Newby, Jr. is denied and the Notice of 

Deficiency issued against him on April 12, 1984,  is sustained. 



F. That the petition of Frank L Eckmuller is denied and the Notice of 


Deficiency issued against him on April 12, 1984, is sustained. 


DATED: Albany, New York STATE TAX COMMISSION 


MAY 0 1986 
PRESIDENT 



