STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter | of the Petition

of

SAVITT TOBIAS BALK, INC. DECISION

foQ‘Revision of a Determination or for Refund

of Sales and Use Taxes| under Articles 28 and 29 :
of the Tax Law for the | Period June 1, 1982
through August 31, 1982, H

Petitioner, Savitt Tobias Balk, Inc., c¢/o Rosenfeld, Sirowitz & Lawson,
~Ine., 111 Fifth Avenue, New York, New York 10022, filed a petition for revision
of a determination or for refund of sales and use taxes under Articles 28 and
29 of the Tax Law for the period June 1, 1982 through August 31, 1982 (File No.
53665).
A hearing was held before Frank A. Landers, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New

York, on June 17, 1986|at 10:45 A,M, Petitioner appeared by Howard Lermer,

C.P.A. The Audit Division appeared by John P. Dugan, Esq. (Mark F. Volk, Esq.,
of counsel).

ISSUE

Whether New York State and local sales tax is due on the sale of an asset
specifically identified as "advertising and public relations accounts" by Savitt
Tobias Balk, Inc. to Rosenfeld, Sirowitz & Lawson, Inc.

FINDINGS OF FACT

1. During the period at issue, Savitt Tobias Balk, Inc. ("STB"), a New

York corporation, operated as an advertising agency with offices at 555 Madison
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Avenue in New York City. In addition to the placement of advertisements with

the media, STB alszo s¢ld printed material to its clients.

2. By an Agreen
another advertising f
fundamental nature of
advertising business
such as accounts rece
and elected, for a va
as a sale of assets,

3. Specifically
advertising and publi
attached to the Agree
fixtures, equipment,
The total price was §
$25,000.00 to the fur
forth in the schedule
accounts were to be t

4. This list of
drafted in list form
Otherwise stated, the

RSL except insofar as

nt of Sale dated June 15, 1982, STB sold its business to

rm, Rosenfeld, Sirowitz & Lawson, Inc. ("RSL"). The

the transaction was that STB was selling its entire
o RSL, while retaining a few selected assets and liabilities
vable and payable. The parties bargained at arm's length
iety of Qalid business reasons, to cast the transaction

STB sold the following assets to RSL: (1) all its
relations accounts as identified in a schedule "A"
ent of Sale, and (2) all books, records, files, furmiture,
tc. associated with the accounts, i.e., physical plant.
10,000.00 and, under the Agreement, the parties allocated
iture and fixtures and $185,000.00 to STB accounts as set
"A", This schedule identified thirteen STB clients whose
ansferred to RSL,
accounts had no independent significance or value, but was
erely to define the ongoing business with some specificity.

names of the particular clients per se were unimportant to

services of RSL as the successor to STR's business.

5. The parties'

readily apparent in v

objective to ensure the continuity of business was

iew of the terms of the Agreement. For example, RSL also

negotiated for, and received, as a condition precedent to their obligation to

purchase these assets

, five year employment agreements with the two then-surviving

-

these accounts would continue to enlist or request advertising
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principals of STB, Harold Balk and Seth Tobias. The obvious intent of these

employment agreements

continue with RSL. F

was to ensure that these advertising accounts would

rther, STB made various representations and covenants in

the Agreement of Sale | relating to the continuity and stability of its accounts,

for example:

~ Page 8, para.| 5(f) - Sellers represent that they have no reason to

believe any of the accounts listed is contemplating termination or

would refuse

o request RSL services.

- Page 14, para, 9(a) and (b) - Sellers covenant to use "best efforts" to

preserve acco
- Page l4, para
versa.

These provisions were

nts and conduct business as usual.

. 9(c) - Sellers will introduce clients to RSL and vice

also directed toward ensuring a continuation of the

business to the greatest extent possible.

6. Finally, the

parties, RSL and STB, negotiated the cash payment based

on the projected income that could be generated (1-2 million dollars per year)

by such accounts and the parties' estimate of client longevity. The substantial

1ong-term employment

greements given to Messrs. Tobias and Balk would have

been pointless and needlessly expensive to the buyer if the object of the

purchase was simply t¢

b obtain the physical assets and a list of "customers".

7. In addition to Messrs. Tobias and Balk, RSL also retained the services

of fourteen other employees of STB.

8. The closing took place on July 1, 1982 and STB's advertising business

was terminated on said date in accordance with the terms of the Agreement of

Sale.




9. On August 11,
books and records whic
During this period of
president, executed se
issuing an assessment

10, When the audi
inter alia, that petit
assets, i.e. $15,262.5
on the sale of the fur
the Audit Division iss
Payment of Sales and U
Plus interest of $2,99
June 1, 1982 through A
notice on June 18, 198
fixtures.

11. It is the pos
and public relations a
taxzable information se

12. Contrarily, p

the sale of goodwill a

A. That section
from every sale, excep
by printed, mimeograph
printed matter in any d

compiling or analyzing

e

1980, the Audit Division commenced an audit of petitioner's
continued until it was closed on February 17, 1984,

ime, the petitioner, by signature of Harold Balk, as
en consents extending the statute of limitations for
or sales and use tazxes.

was finally completed, the Audit Division determined,
oner was liable for sales taxes due on the sale of its

on the sale of the accounts for $185,000,00 and $2,062.50
iture and fixtures for $25,000.00. On April 20, 1984,

ed to STB a Notice of Determination and Demand for

e Taxes Due assessing a sales tax due of $17,325.00,

.20, for a total due of $20,317.20 for the perioa

gust 31, 1982, Petitioner timely protested the above

and does not contest the taxes due on the furniture and

tion of the Audit Division that the sale of the advertising
counts as described above represents the sale of a

vice pursuant to section 1105(c¢)(l) of the Tax Law,
titioner contends that the sale in question represents

d, therefore, is not subject to tax.

CONCL.USIONS OF LAW

105(c) (1) of the Tax Law imposes a tax on the receipts

for resale, of the service of "furnishing of information
d or multigraphed matter or by duplicating written or
)ther manner, including the services of collecting,

information of any kind or nature and furnishing reports




thereof to other pers
personal or individua
incorporated in repor

B. That the sal
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ns, but excluding the furnishing of information which is
in nature and which is not or may not be substantially
s furnished to other persons".

of a list of accounts, such as the one involved here,

has been held to be taxable under section 1105(c)(l) of the Tax Law (Matter of

LonﬁLIsland Reliable (

lorp., v. Tax Commission, 72 AD2d 826, lv denied 49 NY2d

707; Matter of Skaggs-

‘Walsh, Inc. v. State Tax Comm., 50 NYS2d 520).

C. That the pet]

of Determination and I

ition of Savitt Tobias Balk, Inc. is denied and the Notice

Demand for Payment of Sales and Use Taxes Due 1ssued

April 20, 1984 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

0CT 20 1986

.tzxstaﬁﬁJCELm‘QL/C:ZIEQErh—H

PRESIDENT






