STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitiom

of

JOSAL FOODS, INC.

for Revision of a Determination or for Refund

of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September 1, 1977
through December 31, 1983, - :

.

DECISION

Petitioner, Josal Foods, Inc., 8845 Main St., Harris Hill, Williamsville,

New York 14221, filed a petition for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September 1, 1977 through December 31, 1983 (File No. 52238).

A hearing was held before James J. Morris, Jr., Hearing Officer, at the

offices of the State Tax Commission, State Office Building, 65 Court Street,

Buffalo, New York, on [January 14, 1986 at 1:15 P.M,, with additional evidence

to be submitted by February 14, 1986. Petitioner appeared by Gary Glowish,

The Audit Division appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Esq., of

counsel).

ISSUES

I. Whether the Audit Division's denial of exemption from imposition of

sales and use taxes with respect to certain purchases of electricity consumed

in the operation of petitioner's supermarket was proper.

I1. Whether the method used by the Audit Division to determine the amount

of exempt kilowatt-hours of electricity consumed by certain equipment in

petitioner's supermarket was proper.




1. On September
tion for Credit or Ref
of $1,365,00 for sales
petitioner during the
claimed credit was pre
at issue was consumed
On its sales tax retur
claim, commencing with
through the period end
tax paid on similar pu
been consumed in produ
sales tax returms for
amount claimed herein
in its refund applicat
returns, is $4,355.00.
2, On March 9, 1
for refund or credit o
$4,355,00, as claimed
petitioner's applicati

Audit Division deducte

the entire period (9/1

On its refund cl
relating to hot

credit of $1,230.
$1,365.00 as the
the larger amount

-2-

FINDINGS OF FACT
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day. The meat cooler was also used when the store was closed to store meat
which had previously been placed out for sale. Both the meat cooler and the
meat preparation room were cooled to temperatures necessary to preserve the
meat purchased by petitioner until such time as it was sold to customers.

8. Regarding petitioner's store's deli department, the Audit Division
reduced the length of average daily exempt usage of the scale and wrapper used
in the deli department| from 15 hours per day of exempt usage to 12 hours per
day of exempt usage. As with petitioner's meat cooler and meat preparation
room, this reduction was premised upon the Audit Division's contention that the

electricity consumed by these two items was used partly for nonexempt purposes.

9. The scale in petitioner's deli department was used to weigh retail
portions of deli meats and cheeses after slicing portions of such meats and
cheese for retail sale, Petitioner's wrapper in its deli department was used to
wrap all items which had been sliced and weighed and also to re-wrap those
larger portions of the deli meats and cheeses which were returned to petitioner's
coolers for storage.

10. In support of its refund claim, petitioner submitted to the Audit
Division a survey of the electricity consumption of each of the 21 pieces of
equipment for which petitioner claimed exemption with respect to its purchases
of electricity. The survey was prepared on petitioner's behalf by Energy &
Value Consultants, Inc., and set forth a description of each of the 21 items
together with its respective make and model number. For eight of the items,
the survey set forth figures indicating each item's horsepower, voltage, and
amperage. For two of the items, the survey set forth figures indicating each
item's horsepower and voltage. With respect to four of the items, only voltage

and amperage figures were provided, and with respect to seven of the itenms,
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only voltage figures were provided. Finally, with respect to all 21 items, the

survey set forth kilowatt-hours of use, length of average daily usage and

kilowatt-hours of use per day. The survey did not indicate the manner in which
the figures indicating| kilowatt-hours of use were determined.

11. After making its determination as to which equipment cdnsumed electricity
directly in production, the Audit Division sought to determine the proportion
of petitioner's purchases of electricity which qualified for exemption from
sales tax. To make this determination, the Audit Division first calculated
‘kilowatt-hours for each piece of equipment which it had determined was used in
production, With respect to each of the nine allowed items for which the
survey listed a horsepower figure, the Audit Division used that horsepower
figure to calculate kiloﬁatt—hours by the following formula:

tHorsepower =x 746

1,000 = Kilowatt~hours

12, With respect to those items for which horsepower figures were not set
forth in the survey, but for which voltage and amperage figures were set
forth, the Audit Division used such voltage and amperage figures to determine
kilowatt-hours by the following formula:

Volts x Amperes

1,000 = Kilowatt-hours

13. With respect to the six allowed items for which neither horsepower nor
amperage figures were provided, the Audit Division accepted the kilowatt-hours
figure set forth in the survey in making its determinations.

14. The formula set forth in Finding of Fact "11" was derived from informa-
tion furnished to the Audit Division by the New York State Energy Office and

the United States Department of Energy and was based upon a study of electric
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CONCLUSIONS OF LAW
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n activities collateral to the actual
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production process,
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tax paid only on that portion used or consumed directly and
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C. That in view of the aforecited statute and regulations, the Audit
Division properly denied exemption from sales tax for petitioner's purchases of
electricity consumed in its produce department by the equipment described in
Finding of Fact "5". Petitionmer's scale is and was a convenience for its
customers, alding petitioner in the selling and distribution of produce. The

scale is in no way related to the production process., Similarly, the wrapper

etitioner in the distribution and selling of produce.

.

1 times used for storage and therefore does not meet the

and pricer also serve p
In no way do the wrapper or pricer effect a change in the nature, shape or form

of the produce (see 20 NYCRR 531.2[e]). As to petitioner's produce cooler,
this facility was at al
exclusivity requirements of 20 NYCRR 528,22(c)(3)(i) and (ii). Consequently,

the Audit Division properly denied exemption for purchases of electricity

consumed by this equipment.

D. That petitioner's claimed average daily exempt usage of 20 hours for
itz meat prepdration room and 15 hours for its deli scale and deli wrapper was
Inasmuch as th

proper. meat preparation room was used exclusively in production,

the Audit Division's contention that this item was used for nonexempt purposes
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when the store was closed is without merit. Accordingly, the Audit Division
improperly reduced the hours of exempt usage for this item from 20 hours per
day to 18 hours per day. As for the deli scale and deli wrapper, inasmuch as
the Audit Division did not contest that the electricity consumed by such
equipment was used for exempt purposes, and given the fact that this equipment
was in use for 15 hours per day, the Audit Division's reduction of exempt usage
from 15 hours per day to 12 hours per day was improper.

E. That with respect to petitioner's meat cooler, in view of the use of
the equipment, when the store was closed, to store meat which had_previously
been placed out for sale (see Finding of Fact "7", supra), clearly nonexempt
use, the Audit Division properly reduced the hours of daily exempt usage from
20 hours per day of exempt usage to 18 hours per day of exempt usage.

F. That the Audit Division properly recalculated the kilowatt-hours of
exempt electrical use consumed by the equipment in petitioner's store. While
petitioner submitted a survey with apparent kilowatt-hours figures for each
item of equipment at issue, petitionmer failed to set forth the basis of its
calculations. Petitioner failed to establish its contention that the motors
operating the equipment at issue were older and less efficient than the motors
upon which the Audit Division's formula was based. In addition, petitioner
failed to establish the| validity of its survey. Finally, at hearing petitioner
argued for use of the formula set forth in Finding of Fact "12" as the most
reasonable means by which to calculate kilowatt-hours, yet a review of petitioner's
calculations reveals that petitioner only used the aforementioned formula in
caleulating kilowatt-hours for 4 of the 21 items of equipment for which petitioner

sought exemption herein. Petitioner has thus failed to show wherein the Audit
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were improper or unreasonable and has further failed to
eness or accuracy of its own calculations.

ect to the electric bills submitted by petitioner at
sion is hereby directed to utilize such bills to compute

t to which petitioner is entitled in accordance with
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