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2. By letter dated March 8, 1984 the Audit Division denied petitioner's
claim in full because he did not maintain living quarters on a government base
or live in government housing.

3. On April 13, |1984, the petitioner filed a timely petition for a
hearing to review the |denial. Petitioner claims that section 1117 of the Tax
Law makes no mention nor attempts to make any differentiation relative to
military personnel in government quarters on a federal military base or reserva-
tion and military personnel without such quarters. Petitioner maintains that
the Audit Division's position regarding purchases by military personnel, as
specified in 20 NYCRR |526.15(d), is unsupported by section 1117 of the Tax Law.

Petitioner further claims that the Soldiers' and Sailors' Civil Relief Act
(50 U.5.C. App. § 574) provides that no change in a serviceman's State of legal
residence/domicile shall occur solely as a result of his assignment to another
State as a result of military orders and, therefore, the action of the Audit
Division deeming him a resident of the State of New York is in violation of

said Act,

4. In or about May, 1982, the petitioner, a Staff Sergeant in the U.S.
Marine Corps, was assigned to the U.S. Naval Station, Roosevelt Rhodes, Puerto
Rico. The petitioner's permanent legal residence was located at Carmen Street,
J=5, Royal Gardens, Bayamon, Puerto Rico. The petitioner also maintained a
valid Puerto Rico Drivers License.

On May 26, 1982, the petitioner received Permanent Change of Statiom
Orders assigning him to the U.S. Marine Corps Recruiting Station in Albany, New
York, and on June 17, 1982 the petitioner reported to this station. Government
quarters and messing facilities were not available in Albany and, therefore,

the petitioner received a monthly Basic Allowance for Quarters (BAQ) allowance
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of $303.00 and a Variable Housing Allowance (VHA) of $84.92 to defray increased
living expenses as a result of his assignment to this area.

5. On June 22, 1982, the petitioner purchased from Adams Chevrolet, Inc.,
East Greenbush, New York a 1979 Ford Granada for $4,300.00 on which he paid
sales tax of $258.00. | At that time, the petitioner was living in a rented
apartment at 504 Horizon View Drive, East Greenbush, New York, The petitionmer

used the automobile in New York State while assigned to Albany.

6. Military personnel assigned to New York State with the Recruiting
Service, as petitioner, normally are at a station for three years. Therefore,
on or about June 17, 1985, the petitioner anticipates receiving Change of
Station Orders.

CONCLUSIONS OF LAW

A. That section 1117(a) of the Tax Law provides, in part, that the
purchase of a motor vehicle will not be subject to sales tax, despite the

taking of physical possession in this State, provided that, at the time of

taking delivery, the purchaser:
"(1) 1is a nonresident of this state,

(2) has no permanent place of abode in this state,

(3) 1is not engaged in carrying on in this state any employment, trade,
business or profession in which the motor vehicle will be used in
this state, and

(4) prior to taking delivery, furnishes to the vendor: any affidavit,
statement or additional evidence, documentary or otherwise, which
the tax commission may require to assure proper administration of
the tax imposed under subdivision (a) of section eleven hundred
five."

B. That regulation section 20 NYCRR 526.15 defines the term "resident"

with respect to military personnel as:
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"(d) Military personmnel. Any person, serving in the Armed Forces in
the United States, whose place of abode is situated on a Federal
military base or reservation is not a resident of New York, unless
he was a resident of New York immediately prior to his entry into
service. Any person serving in the armed forces of the United
States, whoge place of abode is situated off a Federal military
base or reservation is deemed a resident of New York."

C. That, in accoardance with section 1117(a) of the Tax Law and regulation
section 20 NYCRR 526.15(d), the petitioner was liable for sales tax on the
purchase of an automobile,

D. That section 1142 of the Tax Law provides, in pertinent part, that:

"In addition to the powers granted to the tax commission in
(Article 28), it {is hereby authorized and empowered:

1. To make,Ladopt and amend rules and regulations appropriate
to carrying out (Article 28) and the purposes thereof...".

Thus, regulation section 20 NYCRR526.15(d) was properly authorized by
statute,

E. That the Soldiers' and Sailors' Civil Relief Act does not prohibit a
state from imposing its sales tax on servicemen stationed therein who are

residents or domiciliaries of other states (Sullivan v. United States, 395 U.S.

169, 23 L. Ed.2d 182, 89 S. Ct. 1648). Likewise, the New York State Soldiers’
and Sailors' Civil Relief Act contains no such prohibition (Military Law,
Article 13).

F. That the petition of Staff Sergeant Eduardo Ojeda, Jr. is hereby

denied.
DATED: Albany, New York STATE TAX COMMISSION
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