STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

RUSTON PAV

for Revision of a Dete
of Sales and Use Taxes
of the Tax Law for the
through May 31, 1983.

of the Petition

of

ING CO., INC. : DECISION
rmination or for Refund

under Articles 28 and 29 :
Period September 1, 1980

Petitioner, Rusto
13078, filed a petitio
and use taxes under Ar
1980 through May 31, 1

A hearing was hel

n Paving Co., Inc¢., Jamesville Road, Jamesville, New York
n for revision of a determination or for refund of sales
ticles 28 and 29 of the Tax Law for the period September 1,
983 (File No. 50065).

d before Timothy J. Alston, Hearing Officer, at the

offices of the State Tax Commission, 333 East Washington Street, Syracuse, New

York, on April 1, 1986

at 9:15 A.M. Petitioner appeared by Kenneth Makowski, C.P.A.

The Audit Division appeared by John P. Dugan, Esq. (James Della Porta, Esq., of

counsel).
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tain cleaning services purchased by petitioner during the
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tain purchases of rock salt used in connection with snow
ded by petitioner during the audit period.

udit Division properly asserted additional sales tax due

nection with certain recurring purchases of construction




materials used by peti
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IV. Whether the A
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road construction jobs
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tioner in road construction jobs in which governmental
udit Division properly asserted additional sales tax due
nection with recurring purchases of materials used in
from a supplier who did not charge petitioner sales tax.

FINDINGS OF FACT

1. Petitioner, Ruston Paving Co., Inc., is and was at all times relevant

herein a contractor in
months, petitioner pro
2. On November 2
issued to petitioner a
and Use Taxes Due for
additional tax due in
Subsequent to the issu
tax asserted due to $1
3. With respect
take issue with the Au
due which was premised
audit period. Petitio
assertion of $1,240.53
sales found on audit.
assertion of $12,274.9
purchases by petitione
activities and upon pu

which no sales tax had

volved primarily in road construction. During the winter
vided snow removal services.
3, 1983, as the result of an audit, the Audit Division

Notice of Determination and Demand for Payment of Sales

the amount of $17,593.07, together with minimum interest.

4,728.49,

to the additional tax asserted due, petitioner did not
dit Division's assertion of $1,213.04 in additional tax
upon petitioner's purchase of certain assets during the
ner likewise did not take issue with the Audit Division's
in additional tax due based upon additional taxable
Petitioner did, however, dispute the Audit Division's

2 in additional tax due which was premised upon recurring
r of materials used in its construction and snow removal
rchases by petitioner of certain cleaning services omn

been paid.

the period September 1, 1980 through May 31, 1983 asserting

ance of the notice, the Audit Division adjusted the additional
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materials were used.
purchases of cleaning
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of materials used in ¢
purchases made by peti
not deny that any of t
contended, for various
at issue were exempt f
5. Regarding pet
two occasions during t
of cleaning petitioner
different providers:
Paetitioner did not pay
of the aforementioned
6. Petitioner co
services during the au
with € & M Cleaning Co
introduce any evidence
7. Regarding pet
petitioner used the pu
service. Petitioner c

snow removal services,

used in providing such
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Audit Division analyzed petitioner's purchases during the
with respect to tax charged and the jobs on which purchaéed
The Audit Division found that tax had not been paid on
services or on purchases of rock salt used in connection
removal services. Tax had also not been paid on purchases
ertain of petitioner's road construction jobs and also on
tioner from Allied Chemical Corporation. Petitiomer did

he aforementioned purchases had been made; rather, it
reasons to be discussed hereinafter, that the transactions
rom taxation.,

ditioner's purchases of cleaning services, petitioner, on

he audit period, purchased such services, which consisted
's office. Petitioner purchased such services from two

C & M Cleaning Co. and Economy Diversified Industries.
sales tax on its purchase of cleaning services from either
providers,

ntended that C & M Cleaning Co. had provided monthly cleaning
dit period and that petitioner had had a verbal contract
. to provide such services. Petitioner did not, however,
to substantiate its claim.

itioner's purchases of rock salt during the audit period,
rchased rock salt in connection with its snow removal
pllected sales tax from its customers on the sale of its
but did not pay sales tax on its purchases of rock salt

services. Petitioner contended that, inasmuch as sales
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tax had been collected| on its snow removal services, which included the use of
the rock salt, tax should not be imposed upon its purchases of rock salt.
8. With respect to petitioner's purchases of materials used in certain of
|

its road comnstruction [jobs on which purchases petitioner paid no sales tax,

petitioner took the position that the existence of government involvement,
together with government's benefiting from petitioner's work, resulted in
petitioner's work being, in effect, performed for a governmental entity.

9. Specifically,| petitioner performed road construction work in connection
with the modification of an existing public road in Onondaga County., New York.
Petitioner contracted for this job with a private contractor and was paid for
its work by said private contractor. The private contractor for this job was,
in turn, hired by the owner of a supermarket located in a shopping plaza along
the road in question. | Local governmental authorities had required the owners
of the shopping plaza to widen the road in question as a condition of continuing
to operate the shopping plaza. The source of funds used to pay petitioner for
its work on this job was the owner of the supermarket and not any governmental
entity.

10. Petitioner was also involved in the construction of new roads in
connection with the building of private housing developments at various times
during the audit period. Such roads were required of the developer by local

governmental authorities. The source of the funds used to pay petitionmer for all

of these jobs was private and not govermmental.

11, In addition, petitioner contended that it had performed work on
Federally-funded road construction projects and had paid no sales tax on the
purchase of materials in connection therewith. Petitioner was not paid fbr its

services in connection|with these jobs by any governmental entity, but was at
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all times paid by private contracting firms. Petitioner failed to establish

the nature and extent
projects,
12. During the au

materials used in its

of Federal government involvement in the funding of these

dit period, petitioner made recurring purchases of

various road comstruction activities from Allied Chemical

Corporation, Petitioner did not pay sales tax on the purchase of these materials.

Petitioner contended t

of the materials, and
Department of Taxation

should not be held lia

A, That section

hat because Allied had not charged sales tax upon purchase

because it believed that Allied was being audited by the
and Finance with respect to these sales, that petitioner
ble for the sales tax due on such sales.

CONCLUSIONS OF TLAW

1105(e) (5) of the Tax Law provides for the imposition of

sales tax upon every sale, except for resale, of the following services:

"Maintaining, ser

«ssbut...excludin

vicing or repairing real property, property or

interior cleaning and maintenance services per-

land...whether tﬁE services are performed in or outside of a building

formed on a regular contractual basis for a term of not less than

thirty days..." (emphasis supplied).

B. That the cleaning services provided to petitioner during the audit

period and described in Findings of Fact "5" and "6" were not "performed on a

regular contractual basis for a term of not less than thirty days." Petitioner

hags failed to establis

that the cleaning services in question were performed

on a regular basis. Accordingly, the cleaning services in question were

subject to sales tax pursuant to section 1105(c)(5) of the Tax Law.

C. That with respect to petitioner's purchases of rock salt as described

in Finding of Fact "7", section 1105(a) of the Tax Law imposes sales tax upon

the receipts from every retail sale of tangible personal property, with exceptions

not relevant with resp

ct to such purchases of rock salt.
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D. That 20 NYCRR 526.6(c)(6) excludes from the definition of "retail sale"
for purposes of Article 28 of the Tax Law, and thus excludes from the inposition
of sales tax:

"Tangible personal property purchased for use in performing services

which are taxable under section 1105(ec)(1l), (2), (3) and (5) of the

Tax Law...where the property so sold becomes (i) a physical component

part of the property upon which the services are performed, or (ii)

is later actually transferred to the purchaser of the service in

conjunction with the performance of the service subject to tax."

E. That the rock salt purchased by petitioner was purchased for use in
performing the taxable service of snow removal. Such purchases were therefore
clearly not for resale. It is likewise clear that the rock salt did not become a

physical component part of petitioner's customer's property, nor was the rock salt

actually transferred tp petitiomer's customers in conjunction with the performance

of petitioner's snow removal activities. Any rock salt which remained on a customer'

s property was merely incidental to petitioner's snow removal activities and was of
no use to the customer. Accordingly, petitioner's purchases of rock salt during
the audit period were properly subject to tax under Article 28 of the Tax Law.

F. That section 1115(a)(1l5) of the Tax Law exempts from the sales and use
tax imposed under sectiomns 1105(a) and 1110 of the Tax Law receipts from sales
of the following:

"Tangible personal property sold to a contractor, subcontractor

or repairman for use in erecting a structure or building of an

organization desepibed in subdivision (a) of section eleven hundred

sixteen, or adding to, altering or improving real property, property

or land of such an organization, as the terms real property, property

or land are defined in the real property tax law...".
Section 1116(a) sets forth as an exempt organization for purposes of section
1115(a) (15) the Federal government, its agencies and instrumentalities where it

is the purchaser, user or consumer of property or services. Section 1116(a)

also lists as an exempt organization for purposes of section 1115(a)(15) the




State of New York, its
political subdivisions
or services.

G. That with res
Findings of Fact "9",
for its services on ea

to establish that any

respect to any of the
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agencies, instrumentalities, publie corporations and

where it is the purchaser, user or consumer of property

pect to the work performed by petitioner as described in
"10" and "11", it is undisputed that petitioner was paid
ch such job by private entities, and petitioner has failed
governmental entity paid for petitioner's services with

jobs it performed during the audit period. Accordingly,

neither the Federal government nor the state government, nor any of their

respective agencies or
petitioner's services
purchases of materials
sales tax under sectio
asserted sales tax due
H. That petition

ation, as described in

section 1101(b)(4) (1)

politiecal subdivisions, purchased, used or consumed
within the meaning of the aforecited statutes. Petitioner's
used on the jobs in question were therefore not exempt from
n 1115(a) (15) of the Tax Law and the Audit Division properly
from petitioner with respect to such purchases.

er's purchases of materials from Allied Chemical Corpor-
Pinding of Fact "12", were retail sales pursuant to

of the Tax Law. Accordingly, such purchases were subject

to the sales tax impos

purchaser, was liable

the Tax Law which provi

"Where any ¢
article to the pe
to all other righ
shall be payable

Petitioner's liability
by any failure by the

the Department of Taxa

d by section 1105(a) of the Tax lLaw. Petitioner, as

or the sales tax imposed pursuant to section 1133(b) of
des, in pertinent part:

stomer has failed to pay a tax imposed by this

son required to collect the same, then in addition

s, obligations and remedies provided, such tax

y the customer directly to the tax commission...".

for sales tax on the purchases in question is unaffected

eller to charge and collect sales tax or by any audit by

tion and Finance of the seller.
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I. That the petition of Ruston Paving Co., Inc. is denied, and the Notice
of Determination and Demand for Payment of Sales and Use Taxes Due issued
November 23, 1983 and subsequently adjusted to the amount of $14,728.49, plus

interest, is sustained.

DATED: Albany, New York STATE TAX COMMISSION
PRESIDENT

COMMISSIONER /4

- COM






