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P e t i t i o n e r  P h i l i p  J. Spinco la ,  88 LuquerRoad, Plandome Manor, New York 

11030, f i l e d  a p e t i t i o n  f o r  r ede te rmina t ion  of a d e f i c i e n c y  o r  f o r  r e fund  of 

p e r s o n a l  income t a x  under  Article 22 of t h e  Tax Law f o r  t h e  y e a r s  1980 and 1981 

( F i l e  No. 56436). He a l s o  f i l e d  a p e t i t i o n  f o r  r e v i s i o n  of a de te rmina t ion  o r  

for refund of sales and use  t a x e s  under  Articles 28 and 29 of t h e  Tax Law f o r  

the pe r iod  September 1, 1981 through May 31, 1982 ( F i l e  No. 49327). 

P e t i t i o n e r  George J. Bunstead, 152 West End Avenue, Pompton P l a i n s ,  New 

Je r sey  07444, f i l e d  a p e t i t i o n  f o r  r ede te rmina t ion  of  a d e f i c i e n c y  o r  f o r  

refund of p e r s o n a l  income t a x  under  Art ic le  22 of t h e  Tax L a w  f o r  t h e  y e a r s  

1980 and 1981 ( F i l e  No. 56437). He a l s o  f i l e d  a p e t i t i o n  f o r  r e v i s i o n  of  a 

de te rmina t ion  o r  f o r  re fund of sales and use  t a x e s  under  A r t i c l e s  2 8  and 29 of 

the Tax L a w  f o r  t h e  p e r i o d  September 1, 1981 through May 31, 1982 ( F i l e  No. 

49326). 

A c o n s o l i d a t e d  h e a r i n g  was h e l d  b e f o r e  James Hoefer,  Hearing O f f i c e r ,  a t  

the o f f i c e s  of t h e  State Tax Commission, Two World Trade Cen te r ,  New York, New 

York on May 1, 1986 a t  1:30 P.M., and cont inued  t o  conc lus ion  on May 28, 1986 a t  

9:45 A.M.,  w i t h  a l l  b r i e f s  t o  be  submit ted  by June 28, 1986. P e t i t i o n e r s  

appeared by Edwin B e r n s t e i n ,  Esq. The Audi t  D i v i s i o n  appeared by John P. 

Dugan, E s q .  ( I r w i n  Levy, E s q . ,  of counse l ) .  

ISSUES 

I .  Whether p e t i t i o n e r  P h i l i p  J .  Sp inco la  i s  s u b j e c t  t o  a p e n a l t y  pu r suan t  

to s e c t i o n  685(g)  of t h e  Tax L a w  as a pe r son  who w i l l f u l l y  f a i l e d  t o  c o l l e c t ,  

t r u t h f u l l y  account  f o r  and pay o v e r  t h e  New York S ta te  wi thhold ing  t a x e s  due 

from Rockv i l l e  T i re  & S e r v i c e ,  I n c .  f o r  t h e  y e a r s  1980 and 1981. 
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II. Whether p e t i t i o n e r  P h i l i p  J .  Sp inco l a  i s  p e r s o n a l l y  l i a b l e  f o r  sales 

t axes  due from Rockvi l le  Tire & Serv i ce ,  Inc .  f o r  t h o  pe r iod  September 1, 1981 

through May 31, 1982. 

III. Whether p e t i t i o n e r  George J. Bunstead i s  s u b j e c t  t o  a p e n a l t y  pursuant  

to s e c t i o n  685(g) of t h e  Tax Law as a person  who w i l l f u l l y  f a i l e d  t o  c o l l e c t ,  

I t ru thful ly  account  f o r  and pay over  t h e  New York Sta te  wi thhold ing  t a x e s  due 

from Rockvi l le  Tire  & Serv i ce ,  Inc .  f o r  t h e  years 1980 and 1981. 

IV. Whether p e t i t i o n e r  George J.  Bunstead i s  p e r s o n a l l y  l i a b l e  f o r  sales 

taxes due from Rockvi l le  Tire & S e r v i c e ,  Inc .  f o r  the  per iod  September 1, 1981 

through May 31, 1982. 

FINDINGS OF FACT 

1. Rockvi l le  Tire & S e r v i c e ,  Inc .  ( h e r e i n a f t e r  "Rockvi l le" ) , 76 South 

long Beach Road, Rockv i l l e ,  New York 11570, f a i l e d  t o  pay  over  t h e  New York 

State p e r s o n a l  income t a x e s  wi thhe ld  from t h e  wages of i t s  employees f o r  t h e  

ol lowing p e r i o d s  : 

Withholding Tax Per iod  Amount 

January  1, 1980 through December 31, 1980 $4,080.90 
January 1 ,  1981 through December 31, 1981 $3,158.50-
TOTAL $7,239.40 

2 .  On J u l y  30, 1984, t h e  Audit  D iv i s ion  i s s u e d  a Not ice  of Def ic iency  
1 

a g a i n s t  each p e t i t i o n e r  wherein a p e n a l t y  was a s se r t ed .  pursuant  t o  s e c t i o n  

685(g) of t h e  Tax Law f o r  an  amount equa l  t o  t h e  New York State  wi thhold ing  

I 	 Although t h e  Notice  of Def ic iency  w i th  respect t o  p e t i t i o n e r  P h i l i p  J. 
Spincola  was not  p l aced  i n  ev idence ,  a of Def ic iency  i s s u e d  
under such d a t e  was p laced  i n  ev idence .  S ince  l a c k  of such document was 
n e i t h e r  argued nor  r a i s e d  as a n  i s s u e  by s a i d  p e t i t i o n e r ,  i t  i s  assumed 
t h a t  such document was t ime ly  i s s u e d .  
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t axes  due from Rockv i l l e  f o r  t h e  a f o r e s t a t e d  p e r i o d s .  Such p e n a l t i e s  were 

a s s e r t e d  on t h e  grounds t h a t  each p e t i t i o n e r  was a person  r e q u i r e d  t o  c o l l e c t ,  

t r u t h f u l l y  account  f o r  and pay over  s a i d  t a x e s  and t h a t  they  w i l l f u l l y  f a i l e d  

to do so .  

3. On October 2 0 ,  1983, t h e  Audit  D iv i s ion  i s s u e d  a Notice  of Dete rmina t ion  

and Demand f o r  Payment of Sales and Use Taxes Due a g a i n s t  each of s a i d  p e t i t i o n e r s ,  

as o f f i c e r s  of Rockv i l l e ,  f o r  sales t a x e s  due of $16,532.79 f o r  t h e  pe r iod  

September 1, 1981 through May 31, 1982. Pena l ty  of $1,212.39 and i n t e r e s t  of 

$507.29 were also a s s e r t e d ,  f o r  a t o t a l  due of $18,252.47. Sa id  n o t i c e s  were 

issued based on an a u d i t  conducted f o r  t h e  a f o r e s t a t e d  pe r iod .  S ince  i n s u f f i c i e n t  

r eco rds  were p re sen t ed  a t  t h e  a u d i t ,  t h e  sales t a x  assessment  was determined 

f rom in fo rma t ion  a v a i l a b l e .  

4 .  For s e v e r a l  y e a r s  p r i o r  t o  t h e  y e a r s  a t  i s s u e  h e r e i n  p e t i t i o n e r s  were 

e mployed f u l l  time as management c o n s u l t a n t s  f o r  Con t ro l  Assoc i a t e s  Inco rpo ra t ed  

( " C o n t r o l " ) ,  a New Jersey based management c o n s u l t i n g  F i r m  which s p e c i a l i z e d  i n  

providing s e r v i c e s  t o  b rokerage  f i r m s  and banks.  

5 .  I n  t h e  mid 1970 ' s  Con t ro l  exper ienced  a l u l l  i n  i t s  b u s i n e s s  a f f a i r s .  

Accordingly,  p e t i t i o n e r s  sought  t o  i nvo lve  themselves  i n  a s e p a r a t e  bus ines s  

a c t i v i t y  wh i l e  s t i l l  performing l i m i t e d  s e r v i c e s  f o r  Cont ro l .  

6.  I n  1 9 7 7  p e t i t i o n e r s ,  t o g e t h e r  w i th  one P h i l i p  T .  Burke, whom they  met 

through Goodyear Tire & Rubber Co. , i nco rpo ra t ed  Rockv i l l e  t o  engage i n  b u s i n e s s  

as a vendor of Goodyear t ires and a c c e s s o r i e s .  Rockv i l l e  was a l s o  t o  p rov ide  

automobile repair service 

7 .  P e t i t i o n e r  George J .  Bunstead was p r e s i d e n t  of  Rockvi l le .  P e t i t i o n e r  

P h i l i p  J. Spincola  was v i c e  p r e s i d e n t  and s e c r e t a r y  and Mr. Burke was v i c e  

p r e s i d e n t  and t r e a s u r e r .  
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8. Both Mr. Bunstead and Mr. Spincola made capital contributions of 

$15,000.00 to Rockville. Mr. Burke contributed $5,000.00. 

9. Since neither Mr. Bunstead nor Mr. Spincola had prior experience in 


the 	tire business, it was agreed that Mr. Burke would run the day-to-day 

operations of Rockville. 

10. Mr. Bunstead's activities for Rockville consisted primarily of performing 


physicallabor. Mr. Spincola's activities consisted primarily of making 


deliveriesof tires and accessories and picking up orders from suppliers. 


11. During the periods at issue neither Mr. Bunstead nor Mr. Spincola drew 

salary or any other type of compensation from Rockville. Mr. Burke, however, 

drew a salary of $22,949.00 for fiscal year ended July 31, 1980 and $27,031.00 

for fiscal year ended July 31, 1981. 

12. Petitioners claimed that they were not stockholders in Rockville. 


13. Rockville ' s  accountant, one Stanley Meyer, prepared all of Rockville's 

tax returns. He visited the premises of Rockville approximately twice per 

month and always received the books and records from Mr. Burke. On completion 

of the tax returns, he always delivered them to Mr. Burke. 

14. Any two of the aforesaid three officers were authorized to s ign  

Rockvillechecks. 

15. It appears that no sales tax returns were filed by Rockville for the 

sales tax period at issue. Four returns submitted for periods prior to those 

at issue contain the forged signature of Mr. Bunstead. A payment agreement 

executedprior to the sales tax period at issue also contains a forged signature 

of Mr. Bunstead. Such signatures were deemed to be forged by one Russell D. 

Osborn, a handwriting expert who appeared on behalf of Mr. Bunstead. 
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16. Ne i the r  p e t i t i o n e r  h e r e i n  h i r e d  o r  f i r e d  employees. 

1 7 .  P e t i t i o n e r  P h i l i p  J .  Sp inco l a  r e t u r n e d  t o  f u l l  time employment w i th  

Con t ro l  i n  December 1978. A t  t h i s  time he d i s con t inued  performing s e r v i c e s  f o r  

Rockv i l l e .  

18. P e t i t i o n e r  George J. Bunstead r e t u r n e d  to f u l l  time employment w i th  

Control  i n  December 1979 .  A t  t h i s  time he d i s con t inued  performing s e r v i c e s  f o r  

Rockvi l l e .  

19. During t h e  p e r i o d s  a t  i s s u e  i t  was Mr. Burke's r e s p o n s i b i l i t y ,  as 

manager of Rockv i l l e ,  t o  dec ide  which b i l l s  t o  pay and t o  write t h e  checks i n  

2 0 .  P e t i t i o n e r s  submi t ted  c o p i e s  of s i x  (6)  Rockv i l l e  checks i s s u e d  du r ing  

October ,  November and December 1981. Although the corporate resolution 

requ i red  two ( 2 )  s i g n a t u r e s ,  t h o s e  checks submi t ted  bo re  t h e  s i n g l e  s i g n a t u r e  

o f  Mr. Burke. 

21 .  In l a t e  1981 Rockv i l l e  ceased doing b u s i n e s s .  I t s  assets were s o l d  a t  

t ha t  time and a l though  p e t i t i o n e r s  r ece ived  no money from such sa le ,  they  were 

parties t o  t h e  sale.  

CONCLUSIONS OF LAW 

A .  That s e c t i o n  685(g) of t h e  Tax Law p rov ides  t h a t :  

"Any person  r e q u i r e d  t o  c o l l e c t ,  t r u t h f u l l y  account  f o r ,  and pay 
over  t h e  t a x  imposed by t h i s  a r t i c l e  who w i l l f u l l y  f a i l s  to c o l l e c t  
such t a x  o r  t r u t h f u l l y  account  f o r  and pay  over  such  t a x  o r  w i l l f u l l y  
a t t emp t s  i n  any manner t o  evade o r  d e f e a t  t h e  t a x  o r  t h e  payment 
t h e r e o f ,  s h a l l ,  i n  a d d i t i o n  t o  o t h e r  p e n a l t i e s  provided by law, be 
l i a b l e  t o  a p e n a l t y  e q u a l  t o  t h e  t o t a l  amount of t h e  t a x  evaded, o r  
no t  c o l l e c t e d ,  o r  no t  accounted f o r  and pa id  over ." 

B. That s e c t i o n  685(n) of t h e  Tax Law p rov ides  t h a t ,  f o r  purposes  of 

s u b d i v i s i o n  ( g ) ,  t h e  term "person": 

" [ I ] n c l u d e s  a n  i n d i v i d u a l ,  c o r p o r a t i o n  o r  p a r t n e r s h i p  o r  a n  
o f f i c e r  o r  employee of any c o r p o r a t i o n  ( i n c l u d i n g  a d i s s o l v e d  
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c o r p o r a t i o n ) ,  o r  a member o r  employee of any p a r t n e r s h i p ,  who as 
such o f f i c e r ,  employee, o r  member i s  under  a d u t y  t o  perform t h e  act 
i n  r e s p e c t  of which t h e  v i o l a t i o n  occurs ." 

C .  That  t h e  q u e s t i o n  of whether  p e t i t i o n e r s  were pe r sons  under  a du ty  t o  

c o l l e c t  and pay over  wi thhold ing  t a x e s  must be  determined on t h e  b a s i s  of t h e  

f a c t s  p re sen ted .  Some of t h e  f a c t o r s  t o  be cons ide red  i n c l u d e  whether p e t i t i o n e r s  

s igned  t h e  c o r p o r a t i o n ' s  t a x  r e t u r n s ,  possessed  t h e  r i g h t  t o  h i r e  and d i s c h a r g e  

employees o r  de r ived  a s u b s t a n t i a l  p o r t i o n  of t h e i r  income from t h e  c o r p o r a t i o n .  

Other  r e l e v a n t  f a c t o r s  i n c l u d e  t h e  amount of s t o c k  p e t i t i o n e r s  h e l d ,  t h e  a c t u a l  

s p h e r e  of t h e i r  d u t i e s  and t h e i r  a u t h o r i t y  t o  pay c o r p o r a t e  o b l i g a t i o n s  and /o r  

e x e r c i s e  a u t h o r i t y  over  t h e  assets of t h e  c o r p o r a t i o n .  (Matter of Amengual v .  

S t a t e  Tax Commn., 95 AD2d 949; McHugh v .  S t a t e  Tax Commn., 70 AD2d 987.) 

1). That p e t i t i o n e r s ,  George J. Bunstead and P h i l i p  J. Sp inco la ,  were n o t  

:involved wi th  t h e  day-to-day o p e r a t i o n s  of R o c k v i l l e  du r ing  t h e  y e a r s  a t  i s s u e .  

This coupled wi th  t h e  o t h e r  r e l e v a n t  f a c t s  h e r e i n ,  l e a d s  t o  t h e  conc lus ion  

tha t  n e i t h e r  p e t i t i o n e r  was a ' 'person" as de f ined  under  s e c t i o n  685(n) of  t h e  

Tax Law. Accordingly,  t h e  p e n a l t i e s  a s s e r t e d  a g a i n s t  them pur suan t  t o  s e c t i o n  

685(g) of t h e  Tax Law are hereby c a n c e l l e d .  

E. That s e c t i o n  1133(a)  of t h e  Tax Law p l a c e s  p e r s o n a l  l i a b i l i t y  f o r  

taxes imposed, c o l l e c t e d  o r  r e q u i r e d  t o  be c o l l e c t e d  under  Ar t i c le  28 upon 

“every pe r son  r e q u i r e d  t o  c o l l e c t  any tax" imposed by s a i d  a r t ic le .  S e c t i o n  

1131 (1) of t h e  Tax Law f u r n i s h e s  t h e  fo l lowing  d e f i n i t i o n  f o r  t h e  term "persons 

required t o  c o l l e c t  tax" : 

" 'Persons  r e q u i r e d  t o  c o l l e c t  t a x '  o r  ' pe r son  r e q u i r e d  t o  
c o l l e c t  any t a x  imposed by t h i s  a r t i c l e '  s h a l l  i n c l u d e :  eve ry  vendor 
of t a n g i b l e  p e r s o n a l  p r o p e r t y  o r  s e r v i c e s ;  every  r e c i p i e n t  of amusement 
cha rges ;  and eve ry  o p e r a t o r  of  a h o t e l .  Sa id  terms s h a l l  a l s o  
i n c l u d e  any o f f i c e r  o r  employee of  a c o r p o r a t i o n  o r  of a d i s s o l v e d  
c o r p o r a t i o n  who as such o f f i c e r  or employee i s  under a d u t y  t o  a c t  
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f o r  such c o r p o r a t i o n  i n  complying wi th  any requi rement  of t h i s  
a r t i c l e  and any member of a p a r t n e r s h i p  " 

F. That  f o r  t h e  r easons  provided i n  Conclusion of Law " D" ,,  s u p r a ,  n e i t h e r  

p e t i t i o n e r  h e r e i n  was a person  r e q u i r e d  t o  c o l l e c t  t h e  sales t a x e s  imposed 

under Article 28 of t h e  Tax Law. 

G.  That t h e  two p e t i t i o n s  of P h i l i p  J. Sp inco la  and t h e  two p e t i t i o n s  of 

George J. Bunstead are g ran ted .  

H.  That t h e  Not ice  of Def ic i ency  i s s u e d  a g a i n s t  each p e t i t i o n e r  h e r e i n  on 

Ju ly  30, 1984,  w i th  r e s p e c t  t o  wi thhold ing  t a x e s ,  i s  c a n c e l l e d .  

T.. That  t h e  Not ice  of Determinat ion  and Demand f o r  Payment of Sales and 

Use Taxes Due, i s s u e d  a g a i n s t  each  p e t i t i o n e r  h e r e i n  on October 20, 1983, i s  

c a n c e l l e d .  

DATED: Albany, New York STATE TAX COMMISSION 

FEB 0 3 1987 
PRESIDENT 


