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FINDINGS OF FACT

1. On November 29, 1983, the Audit Division issued against petitioner,
Internatidnal Vending Corp., a Notice of Determination and Demand for Payment
of Sales and Use Taxes| Due in the amount of $20,625.00 plus penalty and statutory
interest for the period ended May 31, 1983. The notice explained that the tax
was assessed upon petitioner's bulk sale of a "Truck Route" list valued at
$250,000.00.

2. On August 31,|1983, the Audit Division received a Notification of
Sale, Transfer or Assignment in Bulk from Robert A. Byrnes, the purchaser,

stating that on August|5, 1983 petitioner sold to the purchaser a business

consisting of vending machines and routes. At the Audit Division's request, a
copy of the purchase contract was later provided. The purchaser stated that
$100,000.00 of the $350,000.00 sale price was allocated to equipment consisting
entirely of vending machines, and subsequently he paid a bulk sales tax of
$8,250.00. The Audit Division accepted the valuation of the vending machines,
but took the position that the entire balance of the purchase price was applicable
to the sale of what has variously been referred to as a customer list, a
vending route, a truck route and location rights. This asset was deemed
taxable as the sale of an information service.

3. By contract dated July 20, 1983, petitioner sold a portion of its
assets to Robert A. Byrnes. The purchase price was allocated to three assets:
equipment, good will and location rights; however, the contract attached no
dollar amount to any asset. The equipment consisted of 117 vending machines;
fifteen of which were located in petitiomer's warehouse. The remainder were

located in various sites, primarily in Pathmark supermarkets throughout the
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Type Make Serial #
Snack Nat. E.C.M. 13076586
Snack Nat. Showcase 14157339
Soda Cav. 360 44057
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CONCLUSIONS OF LAW
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B. That petitioner's contract provided an appendix of customer names,

locations and identification numbers of vending machines which clearly served

as a customer list from which the purchaser could build his business. A

customer list is a business asset the sale of which constitutes "the sale of
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information and is, therefore, taxable under subdivision (¢) of section 1105

of the Tax Law (citation omitted)." (Long Island Reliable Corp. v, Tax

Commission, 72 AD2d 826 at 827, 1v denied 49 NY2d 707; Matter of Skaggs-Walsh,

Inc.v., State Tax Commission, 50 NYS2d 520).

C. That petitionLr's position that the vending route was goodwill
because the customers and location rights listed were not assignable leases is
without merit. The State Tax Commission has held the sale of a customer
list, which consists of customers without service contracts and no assignable

rights, to be a taxable information service. (Wowkowych Enterprise Disposal

Services, Inc. State Tax Commission, January 3, 1986.)

D. That petitioner's contract did not allocate the purchase price among
the assets sold. Further, petitiomer failed to sustain its assertion that the
vending route had a value of $5,000.00 or less. Therefore, in accordance with
Finding of Fact "2", the Audit Division properly valued the customer list.

E. That section 1132(e) of the Tax Law provides, in pertinent part, as
follows:

"The Tax Commission may provide, by regulation, for the
exclusion from| taxable receipts, amusement charges or rents
of amounts representing sales where the contract of sale has
been cancelled, the property returned or the receipt, charge
or rent has been ascertained to be uncollectible or, in case
the tax has been paid upon such receipt, charge or rent, for
refund of or credit for the tax so paid."

F. That petitioner's repossession of the vending machine business did
not serve to cancel the contract of sale. Repossession of assets by a secured

party constitutes a sale within the meaning and intent of section 1101(b)(5)

of the Tax Law. (Denos Vourderis d/b/a Stephen's Coffee Shop, State Tax

Commission, December 11, 1978.) Furthermore, petitioner failed to prove that



the purchaser's debt w
the outstanding balanc
proceedings.

G. That the peti

-7-

as uncollectible in that petitioner may still recover
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tion of International Vending Corp. is denied and the
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