
STATE OF NEW YORK 

STATE TAX COMMISSION 

I n  t h e  Matter of t h e  P e t i t i o n  

of 

HARRY'S 1000 BAYCHESTER AVENUE SERVICE CENTER, I N C .  DECISION 

f o r  Revision of a Determinat ion o r  f o r  Refund of 
Sales and Use Taxes under Articles. 28 and 29 of 
t h e  Tax Law f o r  t h e  Period June 1, 1980 through 
February 28, 1982. 

P e t i t i o n e r  , Harry 's  1000 Baychaster  Avenue Service Center ,  Inc . ,  1000 

Baychester  Avenue, Bronx, New York 10475, f i l e d  a p e t i t i o n  f o r  r e v i s i o n  of a 

determina t ion  o r  f o r  re fund  of sales and u s e  taxes under Articles 28 and 29 of 

t h e  Tax Law for t h e  per iod  June 1, 1980 through February 28, 1982 (Fi le  No. 

48420). 

A hear ing  was he ld  be fo re  Robert F. Mulligan, Hearing O f f i c e r ,  a t  t h e  

o f f i c e s  of t h e  State Tax Commission, Two World Trade Center ,  New York, New 

York, on October 28, 1986 a t  1 : 4 5  P.M. P e t i t i o n e r  appeared by Sa lva to re  Zaffos.  

of counse l ) .  

ISSUE 


Whether pena l ty  should be 	cance l l ed  and i n t e r e s t  reduced t o  t h e  minimum. 

FINDINGS OF FACT 

1. P e t i t i o n e r ,  Harry 's  1000 Baychester Avenue Se rv ice  Center ,  Inc . ,  

t h e  yea r s  a t  i s s u e .  
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2 .  

records .  

l a b o r  were 

$84,228.78 f o r  

3. 

of 

i n  t a x ,  

4. A t  

and use  t a x  

5. No 

shown due on 

d i d  no t  s t a te  a 

A. 

person " 

added.) 

a d d i t i o n a l  t a x  

t h e  r e t u r n s  

B. 

i n t e r e s t  

due t o  

tes t imony o r  

t h e  penal ty  

An a u d i t  d i s c l o s e d  t h a t  p e t i t i o n e r  d i d  not  have a c c u r a t e  books and 

Third p a r t y  v e r i f i c a t i o n  of purchases was obta ined  and g a s o l i n e  and 

marked up r e s u l t i n g  i n  a d d i t i o n a l  sales of $92,166.57 f o r  1980 and 

1981. 

On October 20, 1983, t h e  Audit  D iv i s ion  i s sued  t o  p e t i t i o n e r  a Notice 

Determinat ion and Demand for Payment of S a l e s  and Use Taxes Due f o r  $8 ,793.29 

$2,198.31 i n  pena l ty  and $3,012.90 i n  in tares t ,  f o r  a t o t a l  of $14,004.50, 

t h e  hea r ing ,  p e t i t i o n e r  and t h e  Audit  D iv i s ion  agreed t h a t  sales 

owed by p e t i t i o n e r  was $7,293.31. P e t i t i o n e r ,  however, maintained 

t h a t  pena l ty  should be cance l l ed  and i n t e r e s t  reduced t o  t h e  minimum. 

test imony o r  documentary evidence was o f f e r e d  by p e t i t i o n e r .  

P e t i t i o n e r  relies on: (a)  t h e  f a c t  t h a t  t a x  r e t u r n s  were f i l e d  and t h e  amounts 

t h e  r e t u r n s  were pa id ;  and (b) t h e  f a c t  t h a t  t h e  f i e l d  a u d i t  r e p o r t  

s p e c i f i c  reason  f o r  impos i t ion  of pena l ty .  

CONCLUSIONS OF LAW 

That Tax Law § 1145(a) imposes pena l ty  and maximum i n t e r e s t  on any 

f a i l i n g  t o  f i l e  a r e t u r n  ­or t o  pay o r  pay ove r  any tax.... ' '  (Emphasis 

Accordingly, pena l ty  and maximum i n t e r e s t  may be  imposed on t h e  

due, even though r e t u r n s  were f i l e d  and t h e  taxes shown due on 

were paid.  

That Tax Law § 1145(a) a l s o  provides  t h a t  pena l ty  may be r emi t t ed  and 

reduced i f  t h e  S t a t e  Tax Commission determines t h a t  such f a i l u r e  was 

reasonable  cause and not w i l l f u l  neg lec t .  Here, p e t i t i o n e r  o f f e r e d  no 

documentary evidence t o  e s t a b l i s h  reasonable  cause;  consequent ly,  

and maximum i n t e r e s t  are t o  be  sus t a ined .  
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C .  That the amount of tax is to  b e  reduced t o  $ 7 , 2 9 3 . 3 1  as provided i n  

Finding of Fact "4" and penalty and interes t  are to  be computed on such amount. 

Except f o r  such adjustments, the pet i t ion  of Harry's 1000 Baychester Avenue 

Service Center, Inc. is  denied and the Notice of Determination and Demand for  

Payment of Sales and Use Taxes Due i s  sustained. 

DATED: Albany, New York STATE TAX COMMISSION 

FEB 2 0 1987 
PRESIDENT 


