
STATE OF NEW YORK 

STATE TAX COMMISSION 

In the Matter of the Petitions 


of 


JOHN P. MAHER AND MARY J. MAHER DECISION 


for Redetermination of Deficiencies or for 
Refunds of Personal Income Tax under Article 22 : 
of the Tax Caw for the Years 1977 through 1983. 

Petitioners, John P. Maher and Mary J. Maher, 308 Haines Avenue, Fairbanks, 

Alaska 99701, filed petitions for redetermination of deficiencies or for 

refunds of personal income tax under Article 22 of the Tax Law for the years 

1977 through 1983 (File Nos. 48214 and 6 3 4 7 1 ) .  

A hearing was held before Arthur Bray, Hearing Officer, at the offices of 

the State Tax Commission, Building #9, W. A. Harriman State Office Campus, 

Albany, New York, on April 2 ,  1986 at 10:45 A.M., with all briefs to be submitted 

by June 13, 1986. Petitioners appeared by McPhilips, Fitzgerald, Meyer & 

McLenithan(Joseph R. Brennan, Esq., of counsel). The Audit Division appeared 

by John P. Dugan, Esq. (Thomas C. Sacca, Esq., of counsel). 

ISSUE 


Whether petitioner John P. Maher changed h i s  domicile from New York t o  

Alaska and thus became a nonresident individual of New York State and, if not, 

whether petitioner either maintained a permanent place of abode in New York 

State, maintained no permanent place of abode elsewhere, or spent in the 

aggregate more than 30 days in New York, and was thus a resident individual 

under Tax Law §605(a)(l). 
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FINDINGS OF FACT 


1. Petitioners, John and Mary Maher, filed a joint New York State Income 


Tax Resident Return for the year 1975. They also filed a joint Part-Year Or 


Non-Resident Alaska Individual Income Tax Return for the same year. Petitioners 


listed their address as Ticonderoga, New York on these returns. 


2 .  Petitioners filed a joint New York State Income Tax Resident Return 

for the year-1976. They also filed a Part-Year or Non-Resident Alaska Individual 

Income Tax Return for the year 1976. Petitioners listed their address as 

Ticonderoga, New York on these returns. 

3 .  John Maher filed a Resident Alaska Individual Income Tax Return for 

the year 1977. Petitioners did not file a New York State income tax return for 

this year. 

4 .  John Maher filed an Alaska Individual Income Tax Return as a part-year 

or nonresident filer for the year 1978. He also filed a New York State Income 

Tax Resident Return for the year 1978 wherein he reported he was a resident of 

New York for six months. Mr. Maher attached to his New York return a Schedule 

for Change of Resident Status wherein he allocated his income between resident 

and nonresident periods. He reported that his address was in Ticonderoga, New 

York on each of these returns. 

5. John Maher filed a New York State Income Tax Resident Return and a New 

York State Income Tax Nonresident Return for the year 1979. In each instance, 

Mr. Maher's address was listed as being in Ticonderoga, New York. Mr. Maher 

filed an Alaska Individual Income Tax Return as a part-year resident or nonresi

dent for the year 1979 which listed a home address in Ticonderoga, New York. 

Subsequently, Alaska retroactively eliminated its income tax for the year 1979. 
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6. Mr. Maher did not file New York State income tax returns for the years 

1980 through 1983. However, Mr. and Mrs. Maher filed joint U.S. individual 

income tax returns for the years 1980 through 1983 and reported, on each of 

these returns, an address in Ticonderoga, New York. 

7. It was Mr. Maher's practice to send his wage and tax statements t o  his 

wife, who, in turn, retained the services of an accounting firm to prepare the 

tax returns. Mrs. Maher was authorized to, and frequently .did,sign Mr. Maher's 

name to the tax returns. Mr. Maher did not discuss his tax returns with the 


preparer of said returns. 


8. On September 25, 1981, the Audit Division issued a Notice of Deficiency 

to John Maher asserting a deficiency of personal income tax for the years 1977 

through 1979 in the amount of $3,335.40, plus penalty of $719.53 and interest 

of $968.68, for a total amount due of $5,023.61. On the same date, the Audit 

Division also issued a Notice of Deficiency to Mary Maher for the years 1978 

and 1979 asserting a deficiency of personal income tax in the amount of $45.47, 

plus interest of $8.78, for a total amount due of $54.25.  On May 16, 1985, the 

Audit Division issued a Notice of Deficiency to John Maher asserting a deficiency 

of personal income tax for the years 1980 through 1983 in the amount of $20,750.11 

9 .  To the extent at issue herein, the asserted deficiencies of personal 

income tax were premised upon the Audit Division's position that petitioner was 
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subject to personal income tax as a resident of New York. The penalties were 


asserted against John Maher in the Notice of Deficiency dated September 9, 1981 


pursuant to section 685(a)(1) and (a)(2) of the Tax Law for, respectively, 


failure to file a tax return and failure to pay tax on a return required to be 


filed for the year 1977. Penalties were asserted for the same reasons against 


John Maher in the Notice of Deficiency dated May 16, 1985 for the years 1980 


through 1983. In addition, the Audit Division asserted a penalty pursuant to 


section 685(b) of the Tax Law for negligence for the years 1980 through 1983. 


10. Mr. Maher was born in Lafayette, New York and raised in Truxton, New 


York. In 1958, Mr. Maher was married. Following his marriage, Mr. Maher 


resided with his wife and children in Ticonderoga, New York. During this 


period of time, Mr. Maher was periodically employed as an operator of heavy 


equipment, such as bulldozers and cranes. 


II In 1975, Mr. Maher left New York and went to Fairbanks, Alaska. He 
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15. When he was at the work location, Mr. Maher resided in living quarters 

provided by his employer. These living quarters consisted of a room i n  a 

motel-like structure, shared bathroom facilities and a dining hall. 

16. It was the practice of Mr. Maher's employer to permit employees to 

work continuously for approximately six weeks. Thereafter, an employee was 

required to take a week's vacation. Alternatively, an employee could work 

continuously for approximately twelve weeks. However, he would then be required 

to take a two week vacation. 

17 .  Usually Mr. Maher went t o  his rented premises in Fairbanks during the 

breaks i n  work. However, it was his practice to visit his family in Ticonderoga, 

New York at least once a year. In 1975, 1976 and 1977, Mr. Maher visited his 

family for approximately two weeks each year. 

18. In 1977, Mr. Maher, after obtaining the agreement of his wife, decided 

to permanently move to Alaska. As he and his wife did not want to take their 

children out of school in Ticonderoga and move them to Alaska, they agreed 

that, after their children had completed their schooling in Ticonderoga, 

Mrs. Maher would sell her residence, join her husband and become a permanent 

resident of Alaska. 

19. Prior to 1977, Mr. Maher had been registered to vote i n  the State of 

New York, but on May 16, 1977, he registered to vote in the State of Alaska and 

he has been continuously registered to vote in Alaska since that time. 

2 0 .  In 1977, Mr. Maher obtained a driver's license i n  the State of Alaska. 

He had previously surrendered his New York driver's license. In 1977 or 1978, 

Mr. Maher registered a motor vehicle in the State of Alaska. 

21. In 1977, Mr. and Mrs. Maher's joint New York bank account was changed 
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2 2 .  On March 20, 1978, Mr. Maher was certified by the State of Alaska as 

an Alaskan resident. It was necessary to be certified as an Alaskan resident 

in order t o  obtain employment on the particular construction projects on which 

he worked. 

23.  From the time he went to Alaska, Mr. Maher would send money to his 

wife for the support of his family. 

2 4 .  In September 1978, Mr. Maher was unable to obtain employment in 

Alaska. As a result, Mr. Maher contacted a friend who indicated that work was 

available in Albany, New York. In order to support his family, Mr. Maher 

secured this employment in September 1978 and remained in this position until 

December 1978. During the period he worked in Albany, Mr. Maher resided in a 

rented room in Albany. 

25. In or about the beginning of January 1979, Mr. Maher returned to 

Alaska. However, he was unable to secure employment. Therefore, in May 1979, 

he returned to Albany where he worked as an operating engineer. When the job 

in Albany was completed, he went to work in Oneonta, New York. 

2 6 .  When Mr. Maher was physically present and employed in New York, he 

continued to maintain his residence in Fairbanks, Alaska. During the period 

Mr. Maher was employed in Albany in 1978 and 1979, he remained enrolled as a 

member of the union local which had jurisdiction over Alaska. He never joined 

the local union in Albany because he did not intend to remain in New York. 

When he was working in Albany, he registered a motor vehicle in New York. 

However, he continued to use his Alaska driver’s license. 

27. In September 1979, Mr. Maher returned to Alaska. Since that time, 

Mr. Maher has not been employed in the State of New York. He has returned to 



-7-


New York once each year .  However, he has  no t  been p r e s e n t  i n  New York f o r  more 

than  t h r e e  weeks dur ing  any year  s i n c e  1979. 

28. I n  1981 o r  1982, Mr. Maher was summoned t o  appear f o r  j u r y  duty  i n  

Alaska. 

29. On August 13, 1982, Mr. Maher rece ived  a payment from t h e  Alaska 

Permanent Fund Dividend. He a l s o  received a payment from t h i s  fund i n  1983. 

One was r e q u i r e d  t o  be a r e s i d e n t  of Alaska i n  o r d e r  t o  r e c e i v e  a d i s t r i b u t i o n  

from t h i s  fund. 

30. A t  t h e  beginning of t h e  years  i n  i s s u e ,  t h e  home i n  which Mrs. Maher 

and t h e  c h i l d r e n  r e s i d e d  was owned j o i n t l y  by Mrs. Maher and Mrs. Maher's 

sister. In 1982, Mrs. Maher ob ta ined  s o l e  t i t l e  t o  t h e  proper ty .  Mr. Maher 

d i d  n o t  own any real p roper ty  in New York dur ing t h e  y e a r s  i n  i s s u e .  

31. The Mahers' youngest c h i l d  graduated from Ticonderoga High School i n  

1983. I t  had been t h e  i n t e n t i o n  of Mr. and Mrs. Maher t h a t ,  upon t h e  g radua t ion  

of t h e i r  youngest c h i l d  from high school ,  Mrs. Maher would se l l  h e r  r es idence  

i n  Ticonderoga and j o i n  h e r  husband i n  Alaska. However, i n  May of 1983, 

Mrs. Maher's e l d e r l y  aunt  became unable  t o  c a r e  f o r  h e r s e l f  because of v a r i o u s  

p h y s i c a l  d i s a b i l i t i e s .  Mrs. Maher has  provided a home f o r  h e r  a t  t h e  res idence  

i n  Ticonderoga r a t h e r  than  r e q u i r i n g  h e r  aun t  t o  be placed i n  a nurs ing  home 

which would be necessary  i f  Mrs. Maher moved t o  Alaska. 

32. Mrs. Maher's s o l e  reason remaining i n  t h e  State  of New York s i n c e  1983 

has  been t h e  mandate of h e r  conscience  t o  provide  care and a home f o r  h e r  aun t .  

When free of t h a t  o b l i g a t i o n ,  i t  i s  her  i n t e n t i o n  t o  s e l l  he r  r es idence  i n  

Ticonderoga and t o  move t o  Alaska t o  j o i n  h e r  husband. 

33. Mr. Maher has acknowledged t h a t  he was a r e s i d e n t  of New York u n t i l  
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CONCLUSIONS OF LAW 


A. That Mr. Maher was a domiciliary of New York through the year 1975. 

Once a domicile is established, it continues until the person moves to a new 

location with the bona fide intention of making his new location his fixed and 

permanent home (20 NYCRR 102.2[d][2]). In addition, there must be an actual 

acquisition of a residence in a new locality (Matter of Bodfish v. Gallman, 50 

AD2d 457). 

B. That upon all of the facts and circumstances presented, it is concluded 

that Mr. Maher changed his domicile to Alaska on May 16, 1977. This position 

i s  buttressed by the facts: that in 1977 Mr. Maher surrendered his New York 

driver's license and obtained an Alaska driver's license; that in 1977 Mr. Maher's 

name was removed from the bank account in New York; and that on May 16, 1977, 

Mr. Maher registered to vote in Alaska. It is noted that Mr. Maher's return to 

New York in 1978 and 1979 does not alter this result since Mr. Maher's intentions 

t o  be a permanent resident of Alaska were disclosed by his decision to remain a 

member of the union local which had jurisdiction over Alaska and his decision 

to retain his residence in Fairbanks. Accordingly, Mr. Maher remained a 

nondomiciliary of New York from May 16, 1977 to the conclusion of the years in 

issue. 

C. That, during the year 1977, Tax Law §605(a)(l) provided, in parr, 

that: 


"[a] resident individual means an individual: (1) who is domiciiled 
in this state, unless he maintains no permanent place of abode in 
this state, maintains a permanent place of abode elsewhere, and 
spends in the aggregate not more than thirty days of the taxable year 
in this state". 

Since Mr. Maher did not maintain a permanent place of abode in New York in 
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than thirty days in New York during 1977, Mr. Maher was not taxable as a 

resident of New York during the period January 1, 1977 through May 15, 1977. 

D. That the petitions of John P. Maher and Mary J. Maher are granted to 

the extent of Conclusions of Law "B" and "C" and the Audit Division is directed 

to recompute the notices of deficiency on the basis that Mr. Maher was a 

nonresident during each of the years in issue; and, except as so modified, the 

notices of deficiency issued September 25, 1981 and May 16,  1985 are sustained. 

DATED: Albany, New York STATE TAX COMMISSION 

FEB G 3 1987 
PRESIDENT 



