
STATE OF NEW YORK 


STATE TAX COMMISSION 


In the Matter of the Petition 


of 


CARRET & COMPANY, INC. DECISION 

for Redetermination of a Deficiency or for 

Refund of Corporation Franchise Tax under 

Article 9-A of the Tax Law for the Fiscal Years 

Ended September 30, 1979 through September 30, : 
1981. 

Petitioner, Carret & Company, Inc., 200 Park Avenue, New York, New York 

10017, filed a petition for redetermination of a deficiency or for refund of 

corporation franchise tax under Article 9-A of the Tax Law for the fiscal years 

ended September 30, 1979 through September 30, 1981 (File No. 47868). 

A hearing was held before Daniel J. Ranalli, Hearing Officer, at the 

offices of the State Tax Commission, Two World Trade Center, New York, New 

York, on June 7, 1985 at 9:15 A.M. Petitioner appeared by Jerome R. Rosenberg, 

Esq. The Audit Division appeared by John P. Dugan, Esq. (Lawrence A. Newman, 

Esq., of counsel). 


and intent of section 208.5 of the Tax Law and 20 NYCRR 3-4.2(c). 


FINDINGS OF FACT 


1. Petitioner, Carret & Company, Inc., timely filed State of New York 

corporation franchise tax reports for fiscal years ended September 30, 1979 

through September 30, 1981. 

2 .  On August 3, 1983, the Audit Division issued three notices of deficiency 

against petitioner for corporation franchise tax due as follows: 
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Interest Total DuePeriod Ended 

9 / 3 0 / 7 9  
9 / 3 0 / 8 0  $ 
9 / 3 0 / 8 1  $ 

3 .  

$186 ,414 .00  and $5 ,523 .00  

and 1981,  

ended September 30 ,  

approximately $1 ,244 .00 .  

7 .8468 percent and 88.6017 

4 .  

from the closing of 

5 .  

Tax
-
$18,543 .00  $8 ,518 .00  $27 ,061 .00  

3 ,955 .00  $1 ,481 .00  $ 5 ,436 .00  
360.00 $ 92.00  $ 452.00  

Petitioner claimed a business allocation percentage for each of the 

years involved. The wage and salary factor of petitioner's business allocation 

formula included commissions paid to a certain employee. The Audit Division 

originally determined that said commissions were to be excluded. In a stipulation 

entered into between petitioner and the Audit Division on June 7 ,  1 9 8 5 ,  the 

Audit Division agreed that said commissions in the amounts of $45 ,809 .00 ,  

for the fiscal years ended September 3 0 ,  1979 ,  1980 

respectively, were includible in the compensation base and were 


allocable outside New York State. Therefore, the deficiencies for fiscal years 


1980 and 1981 are to be cancelled and so much of the 

deficiency for the year ended September 30, 1979 that includes the change in 

the business allocation percentage is also to be cancelled in the amount of 

Petitioner's investment allocation percentage and its 

business allocation percentage for fiscal year ended September 3 0 ,  1979 are 

percent, respectively. 

The sole remaining issue is the treatment of net gains of $214,215 .00  

eight soybean contracts during the fiscal year in issue. 

For Federal income tax purposes, the net gains were derived from short-term 

capital losses of $624,885  .00 and long-term capital gains of $839,100 .00. 

Petitioner's employees are investment counselors and stock brokers and 


dealers who are registered with the National Association of Securities Dealers 


and the Securities and Exchange Commission. Prior to the year in issue, 


petitioner had not engaged in any commoditytransactions. During fiscal year 
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ended September 30, 

t h e  purchase  and 

of  i t s  b r o k e r s  had 

service was 

c o n t r a c t s  as 

income. 

6 .  On a u d i t ,  

c o n t r a c t s  as 

c a p i t a l  because  a 

r a t h e r  i s  a n  

or se l l  a 

ma in ta ins  t h a t  

and s o l d  

case, n o t  

s e c u r i t i e s  

A .  That  

bonds 
sale t o  

however, t h a t ,  
be  deducted 
terms on 
l o a n s  o r  

inves tment  

S e c t i o n  208.6 of 

c a p i t a l  g a i n s  i n  

1979 ,  p e t i t i o n e r  e n t e r e d  i n t o  e i g h t  t r a n s a c t i o n s  invo lv ing  

sale  of soybean f u t u r e s  c o n t r a c t s  on a recognized  exchange. 

S i n c e  p e t i t i o n e r  d i d  n o t  o r d i n a r i l y  d e a l  i n  commodity f u t u r e s  c o n t r a c t s ,  none 

any e x p e r t i s e  i n  such t r a n s a c t i o n s  and a n  o u t s i d e  commodity 

employed t o  act  as a d v i s o r .  P e t i t i o n e r  r e p o r t e d  t h e  f u t u r e s  

inves tment  c a p i t a l  and t h e  g a i n  d e r i v e d  the re f rom as inves tment  

t h e  Audit  D i v i s i o n  d i sa l lowed  t h e  i n c l u s i o n  of t h e  f u t u r e s  

inves tment  c a p i t a l  and determined t h a t  t hey  c o n s t i t u t e d  b u s i n e s s  

f u t u r e  c o n t r a c t  is no t  a n  inves tment  i n  a c o r p o r a t i o n  b u t  

execu to ry  c o n t r a c t  of  sa le  which o b l i g a t e s  t h e  h o l d e r  t o  purchase  

s p e c i f i c  commodity a t  a n  agreed  upon p r i c e  a t  a f u t u r e  d a t e .  P e t i t i o n e r  

commodity f u t u r e s  c o n t r a c t s  are c a p i t a l  assets  which are bought 

on recognized  exchanges f o r  inves tment  purposes  and, i n  t h e  i n s t a n t  

in t h e  o r d i n a r y  c o u r s e  of b u s i n e s s  and, t h e r e f o r e ,  should  be  cons ide red  

f o r  purposes  of t h e  d e f i n i t i o n  of inves tment  c a p i t a l .  

CONCLUSIONS OF LAW 

s e c t i o n  208.5 of t h e  Tax Law p rov ides  as fo l lows :  

"The term ' inves tment  c a p i t a l '  means inves tments  i n  s t o c k s ,  
and o t h e r  s e c u r i t i e s ,  c o r p o r a t e  and governmental ,  no t  h e l d  f o r  

customers i n  t h e  r e g u l a r  c o u r s e  of b u s i n e s s ,  e x c l u s i v e  of 
s u b s i d i a r y  c a p i t a l  and s t o c k  i s s u e d  b y  t h e  t axpaye r ,  provided ,  

i n  t h e  d i s c r e t i o n  of t h e  t a x  commission, t h e r e  s h a l l  
from inves tment  c a p i t a l  any l i a b i l i t i e s  payable by t h e i r  

demand o r  w i t h i n  one y e a r  from t h e  d a t e  i n c u r r e d ,  o t h e r  t h a n  
advances o u t s t a n d i n g  f o r  more than  a y e a r  as of any d a t e  

du r ing  t h e  	yea r  covered by t h e  r e p o r t ,  which are  a t t r i b u t a b l e  t o  
c a p i t a l ; " . 

t h e  Tax Law d e f i n e s  " investment  income" as "income, i n c l u d i n g  

excess  of c a p i t a l  l o s s e s ,  from inves tment  c a p i t a l ,  t o  t h e  
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e x t e n t  inc luded  i n  computing e n t i r e - n e t  income. ..” wi th  c e r t a i n  l i m i t a t i o n s  no t  

a p p l i c a b l e  h e r e i n .  

B .  That  20 NYCRR 3-4.2 prov ides ,  i n  r e l e v a n t  par t ,  as fo l l ows :  

" ( a )  The term investment  cap i ta l  means t h e  t o t a l  of t h e  average  
f a i r  market v a l u e  of t h e  t a x p a y e r ' s  inves tments  i n  s t o c k s ,  bonds and 
o t h e r  s e c u r i t i e s  i s s u e d  by any c o r p o r a t i o n  ( o t h e r  t han  t h e  t axpaye r ,  
a s u b s i d i a r y  o r  a DISC) o r  by t h e  United S t a t e s ,  any s t a t e ,  t e r r i t o r y  
o r  pos se s s ion  of t h e  United S t a t e s ,  t h e  District of Columbia, o r  any 
f o r e i g n  coun t ry ,  o r  any p o l i t i c a l  s u b d i v i s i o n  o r  governmental i n s t r u 
m e n t a l i t y  of  any of t h e  foregoing .  

* * *  

" ( c )  The ' o t h e r  s e c u r i t i e s '  r e f e r r e d  t o  i n  s u b d i v i s i o n  ( a )  of 
t h i s  s e c t i o n  are l i m i t e d  t o  s e c u r i t i e s  i s s u e d  by governmental bodies  
and s e c u r i t i e s  i s s u e d  by c o r p o r a t i o n s  of a l i k e  n a t u r e  as s t o c k s  and 
bonds, which are cus tomar i l y  s o l d  i n  t h e  open market o r  on a recog
n ized  exchange, des igned  as a means of inves tment ,  and i s s u e d  f o r  t h e  
purpose of f i n a n c i n g  c o r p o r a t e  e n t e r p r i s e s  and provid ing  a d i s t r i b u 
t i o n  of r i g h t s  i n ,  o r  o b l i g a t i o n s  o f ,  such e n t e r p r i s e s .  Thus ' o t h e r  
s e c u r i t i e s '  i n c l u d e  deben tu re s ,  no t e s  of a t ype  commonly d e a l t  i n  
upon s e c u r i t i e s  exchanges o r  markets  o r  commonly d e a l t  i n  as a medium 
f o r  inves tment ,  and c e r t i f i c a t e s  of indebtedness  which have many of 
t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  of bonds,  and c e r t i f i c a t e s  of i n t e r e s t  
and o t h e r  i n s t rumen t s  ev idenc ing  p r o p r i e t a r y  r i g h t s  i n  c o r p o r a t e  
e n t e r p r i s e s  which have many of t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  of 
s t ock .  They do not i n c l u d e  c o r p o r a t e  o b l i g a t i o n s  no t  commonly known 
as s e c u r i t i e s ,  such as real  p rope r ty  bonds and mortgages,  c h a t t e l  
bonds and mortgages,  c o n t r a c t s  of sale ,  purchase  money o b l i g a t i o n s ,  
shor t- te rm n o t e s  acqu i r ed  i n  t h e  o r d i n a r y  cou r se  of t r a d e  o r  bus ines s  
f o r  s e r v i c e s  rendered  o r  f o r  sales of p r o p e r t y  which i s  p r i m a r i l y  
held. f o r  sale t o  customers ,  b i l l s  of l a d i n g ,  bills of exchange, 
bankers '  accep tances  and o t h e r  commercial instruments . ' '  

C, That ,  a l though  t h e  commodity f u t u r e s  c o n t r a c t s  i n  q u e s t i o n  were s o l d  

i n  t h e  open market o r  on a recognized exchange, they  were not  i s s u e d  f o r  t h e  

purpose of f i n a n c i n g  c o r p o r a t e  e n t e r p r i s e s  and p rov id ing  a d i s t r i b u t i o n  of 

r i g h t s  i n ,  o r  o b l i g a t i o n s  o f ,  such e n t e r p r i s e s .  The c o n t r a c t s  do no t  e x h i b i t  

t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  of bonds o r  t h e  p r o p r i e t a r y  r i g h t s  i n  c o r p o r a t e  

e n t e r p r i s e s  which are t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  of s t o c k .  They a r e  merely 

executory  c o n t r a c t s  of sale which o b l i g a t e  t h e  h o l d e r  t o  purchase  o r  s e l l  a 

s p e c i f i c  commodity a t  an agreed  upon price a t  a f u t u r e  d a t e .  They are not  
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as 

D .  

meaning 

Under 

e x t e n t ,  

t o  

k ind  

same 

E. 

P roduc t s ,  

t h e y  are 

p rov ide  

F. 

the  

s e c u r i t i e s  and t h u s  no t  i n c l u d i b l e  w i t h i n  t h e  d e f i n i t i o n  of inves tment  c a p i t a l  

provided i n  20 NYCRR 3-4.2. 

That  commodity f u t u r e s  c o n t r a c t s  are no t  " o the r  s e c u r i t i e s " w i t h i n  t h e  

and i n t e n t  of  s e c t i o n  208.5 of t h e  -T a x  Law as t h a t  p h r a s e  is i n t e r p r e t e d  

i n  20 NYCRR 3-4.2 o r  under  t h e  r u l e  of s t a t u t o r y  c o n s t r u c t i o n  of ejusdem g e n e r i s .  

t h e  r u l e  of ejusdem g e n e r i s ,  where g e n e r a l  words f o l l o w  words of a 

s p e c i f i c  meaning, such  g e n e r a l  words are n o t  t o  b e  cons t rued  t o  t h e i r  w ides t  

b u t  are  t o  be  h e l d  as app ly ing  o n l y  t o  pe r sons  or t h i n g s  of  t h e  same 

g e n e r a l  k ind  o r  class as t h o s e  s p e c i f i c a l l y  mentioned. It i s  t h e r e f o r e  a p p r o p r i a t e  

limit t h e  meaning of " o the r  s e c u r i t i e s " t o  s e c u r i t i e s  of  t h e  same g e n e r a l  

or class as s t o c k s  o r  bonds. Commodity f u t u r e s  c o n t r a c t s  are n o t  of t h e  

g e n e r a l  k ind  or class  as s t o c k s  o r  bonds even though they  are s o l d  i n  t h e  

same market  as s t o c k s  and bonds. 

That commodity f u t u r e s  c o n t r a c t s  are no t  " o the r  s e c u r i t i e s " w i t h i n  t h e  

purview of t h e  Appe l l a t e  D iv i s ion ,  Th i rd  Department,  d e c i s i o n  in Hatter of Avon 

Inc .  v .  S ta te  Tax Commission (90 AD2d 393).  I n  t h a t  c a s e ,  banke r s '  

acceptances  were found t o  b e  " o the r  s e c u r i t i e s " because ,  among o t h e r  t h i n g s ,  

i s s u e d  for t h e  purpose of f i n a n c i n g  t h e  e n t e r p r i s e  of t h e  i s s u e r  by 

p rov id ing  a d i s t r i b u t i o n  of t h e  o b l i g a t i o n s  of t h e  i s s u e r .  Commodity f u t u r e s  

c o n t r a c t s  are not  i s s u e d  f o r  t h e  purpose of f i n a n c i n g  any e n t e r p r i s e  and do n o t  

for a d i s t r i b u t i o n  of t h e  o b l i g a t i o n s  of any e n t e r p r i s e .  The re fo re ,  

commodity f u t u r e s  c o n t r a c t s  do not  c o n s t i t u t e  " o the r  s e c u r i t i e s " under t h e  

r a t i o n a l e  of t h e  Avon Products  d e c i s i o n .  

That  t h e  p e t i t i o n  of Garret & Company, Inc .  is gran ted  t o  t h e  e x t e n t  

i n d i c a t e d  in Finding  of Fact " 3" ; t h a t  t h e  Audit  D i v i s i o n  is d i r e c t e d  t o  modify 

Not ice  of Def i c i ency  i s s u e d  August 3 ,  1983 f o r  f i s c a l  yea r  ended September 30,  
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1979 a c c o r d i n g l y  and t o  c a n c e l  t h e  n o t i c e s  of d e f i c i e n c y  i s s u e d  August 3 ,  1983 

f o r  f i s c a l  y e a r s  ended September 3 0 ,  1980 and September 3 0 ,  1981; and t h a t ,  

excep t  as so  g r a n t e d ,  t h e  p e t i t i o n  i s  i n  a l l  o t h e r  r e s p e c t s  denied.  

DATED: Albany, New York STATE TAX COMMISSION 

MAR 111987 
PRESIDENT 


