
STATE OF NEW YORK 

STATE TAX COMMISSION 

I n  t h e  Hatter of t h e  P e t i t i o n  

of 

CLEVELAND GENERAL TRANSPORT CO., I N C .  

f o r  Revis ion of a Determinat ion o r  f o r  Refund 
of Highway Use Tax under Article 21  of t h e  Tax 
Law f o r  t h e  Per iods  Ended December 31, 1980, 
March 31, 1981 and March 31, 1982. 

DECISION 

I s l a n d ,  New York 10310, f i l e d  a p e t i t i o n  f o r  r e v i s i o n  of a de te rmina t ion  o r  f o r  

refund of highway u s e  under Article 2 1  of t h e  Tax Caw f o r  t h e  p e r i o d s  ended 

December 31, 1980, March 31, 1981 and March 31, 1982 ( F i l e  No. 47821). 

A h e a r i n g  was held b e f o r e  Br ian  L. Friedman, Hearing O f f i c e r ,  a t  t h e  

o f f i c e s  of t h e  State Tax Commission, Two World Trade C e n t e r ,  New York, New York 

on August 7 ,  1986 a t  10 :45  A.M. P e t i t i o n e r  appeared by Edward F. Bowes, Esq. 

The Audit  D i v i s i o n  appeared by John P .  Dugan, Esq. (Kevin A. C a h i l l ,  E s q . ,  of 

c o u n s e l ) .  

ISSUE 

Whether p e t i t i o n e r  t ime ly  f i l e d  claims f o r  f u e l  u s e  t a x  re funds  f o r  t h e  

q u a r t e r l y  p e r i o d s  ended December 31, 1980, 31, 1981 and March 31, 1982. 

FINDINGS OF FACT 

1. On Ju ly  15, 1983, t h e  Audit  Div i s ion  i s sued  t o  Cleveland General  

Transpor t  Co., Inc . ,  a Proposed Audit  Adjustment of Tax Due under Article 2 1  of 

t h e  Tax Caw which exp la ined  t h a t  a f i e l d  a u d i t  of p e t i t i o n e r ' s  t r u c k  mileage 

t a x  records  f o r  t h e  p e r i o d  October 1, 1979 through March 31, 1983 had d i s c l o s e d  

omi t t ed  New York State mileage r e s u l t i n g  i n  a d d i t i o n a l  t r u c k  mileage, tax due i n  

t h e  amount of $11,060.46, which m o u n t  had been reduced by unpaid re funds  of 
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f u e l  u s e  t a x  in t h e  amount of $4,344.37 which were due and owing t o  p e t i t i o n e r  

f o r  t h e  p e r i o d s  ended June 30, 1982 and March 31, 1983. P e t i t i o n e r  was f u r t h e r  

advised t h a t  f u e l  u s e  t a x  refund claims f o r  t h e  p e r i o d s  ended December 31,  

1980, March 31, 1981 and March 31, 1982 had been d i sa l lowed  due t o  p e t i t i o n e r ' s  

f a i l u r e  t o  t ime ly  f i l e  such claims f o r  refund.  Accordingly,  on November 3 ,  

1983, t h e  Audit  D i v i s i o n  i s s u e d  t o  p e t i t i o n e r  an  Assessment of Unpaid Truck 

Mileage Tax f o r  t h e  p e r i o d  October 1, 1979 through March 31, 1983 in t h e  amount 

of $11,060.46 p l u s  i n t e r e s t  of $2,129.14 f o r  a t o t a l  due of $13,189.60. Unpaid 

f u e l  u s e  t a x  re funds  f o r  t h e  second q u a r t e r  of 1982 and t h e  f i r s t  q u a r t e r  of 

1983 t o t a l l i n g  $4,344.37 were a p p l i e d  t o  t h i s  assessment ,  r e s u l t i n g  in a n e t  

amount due of $8,845.23. 

2 .  N e i t h e r  in i ts p e t i t i o n  nor a t  t h e  hea r ing  h e l d  h e r e i n  d i d  p e t i t i o n e r  

c o n t e s t  t h e  Audit  D i v i s i o n ' s  de te rmina t ion  t h a t  p e t i t i o n e r  owed a d d i t i o n a l  

t r u c k  mileage tax in t h e  amount of $11,060.46 f o r  t h e  p e r i o d  October 1, 1979 

through March 31, 1983. P e t i t i o n e r  contends ,  however, t h a t  f u e l  u s e  t a x  

re funds  f o r  t h e  p e r i o d s  ended December 31, 1980, March 31, 1981 and March 31, 

1982 should  have been o f f s e t  a g a i n s t  t h e  amount due pursuan t  t o  assessment of  

unpaid t r u c k  mileage tax. 

3 .  On A p r i l  21 ,  1982, t h e  Audit  D i v i s i o n  rece ived  from p e t i t i o n e r  a Claim 

f o r  Fue l  Use Tax Refund f o r  t h e  q u a r t e r  ended March 31, 1981. Th i s  claim bore  

t h e  s i g n a t u r e  of R. X. Lippa and t h e  d a t e  of A p r i l  19, 1982. Attached t h e r e t o  

was a copy of a New York State  Combined Truck Mileage and Fue l  Use Tax Return 

f o r  t h e  p e r i o d s  January  1, 1981 through March 31, 1981 f o r  f u e l  u s e  tax and 

March 1 through March 31, 1981 f o r  t r u c k  mileage t a x .  Also a t t a c h e d  were 

cop ies  of Maryland, Connect icut  and New J e r s e y  r e t u r n s .  The t o t a l  refund 

claimed was $4,018.40 f o r  f u e l  u s e  tax pa id  o n  d i e s e l  f u e l  t o  t h e s e  s ta tes .  
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4. For t h e  q u a r t e r s  ended December 31, 1980 and March 31, 1982, t h e  

Department of Taxa t ion  and Finance d i d  n o t  r e c e i v e  a f u e l  u s e  t a x  refund claim 

from p e t i t i o n e r .  When p e t i t i o n e r ' s  o f f i c e  manager, Ralph X. Lippa,  was 

adv i sed  by t h e  a u d i t o r s  t h a t  t h e  Department had no record  of r e c e i p t  of refund 

claims f o r  t h e s e  p e r i o d s ,  he  provided t h e  a u d i t o r s  w i t h  c o p i e s  of t h e  claims 

which h e  a l l e g e s  had been p r e v i o u s l y  f i l e d .  For t h e  q u a r t e r  ended December 31, 

1980, Mr. Lippa provided a copy of a Claim f o r  Fuel  Use Tax Refund in t h e  

amount of $3,846.12 f o r  f u e l  u s e  t a x  pa id  on d i e s e l  f u e l  t o  Connect icut ,  New 

J e r s e y  and Massachuse t t s .  The s a i d  copy b o r e  t h e  s i g n a t u r e  of Ralph M. L i p p a  

and t h e  d a t e  of February 20, 1981. Attached t h e r e t o  were c o p i e s  of p e t i t i o n e r ' s  

New York S t a t e  Combined Truck Mileage and Fuel  Use Tax Return  f o r  t h e  p e r i o d s  

October 1, 1980 through December 31, 1980 f o r  f u e l  u s e  t a x  and December 1 

through 31, 1980 f o r  t r u c k  mileage tax. Also a t t a c h e d  were c o p i e s  of 

Connec t i cu t ,  New J e r s e y  and Massachuset ts  r e t u r n s .  For t h e  q u a r t e r  ended 

March 31, 1982, Mr. Lippa provided a copy of a Claim f o r  Fuel  Use Tax Refund 

i n  t h e  amount of $2,576.80 f o r  f u e l  u s e  t a x  p a i d  on d i e s e l  f u e l  t o  Connect icut  

and New Je r sey .  The copy bore  t h e  s i g n a t u r e  of R. M. Lippa and t h e  d a t e  of 

May 20, 1982. Also a t t a c h e d  were c o p i e s  of p e t i t i o n e r ' s  New York S t a t e  

Combined Truck Mileage and Fuel  Use Tax Return and r e t u r n s  f i l e d  by p e t i t i o n e r  

wi th  Connect icut  and New Je r sey .  

5 .  P e t i t i o n e r ' s  o f f i c e  manager, Ralph X. Lippa,  s t a t e d  t h a t  h e  prepares 

all of p e t i t i o n e r ' s  f u e l  u s e  t a x  refund claims in h i s  o f f i c e ,  t h a t  he s i g n s  a l l  

such claims and t h a t  he m a i l s  a l l  such c la ims  by o r d i n a r y  mail. Part of h i s  

d u t i e s  are t o  go t o  t h e  Post  O f f i c e  and d e p o s i t  p e t i t i o n e r ' s  d a i l y  n a i l .  He 

does not always mail t h e  refund claims on t h e  same d a t e  on which they  are  

prepared.  When p e t i t i o n e r  d i d  not  r e c e i v e  f u e l  u s e  t a x  refunds  f o r  t h e  



Department of Taxa t ion  and Finance concerning t h e  whereabouts of such re funds .  

CONCLUSIONS OF LAW 

A. That 20 NYCRR 494.2 p rov ides  as fo l lows:  

"If proof s a t i s f a c t o r y  t o  the  S t a t e  Tax Commission is 
submi t ted  showing t h a t  a carr ier  h a s  pa id  t o  ano the r  
s ta te ,  under  a l awfu l  requirement  of t h a t  s t a t e ,  a t a x ,  
similar t o  t h e  f u e l  tax component of t h e  f u e l  u se  t a x ,  on 
t h e  use  o r  consumption i n  such o t h e r  s t a te  of motor f u e l  
o r  d i e s e l  motor f u e l  purchased i n  New York State  on which 
t h e  t axes  imposed by A r t i c l e  12-A of t h e  Tax Law have 
been p a i d ,  and i f  a claim f o r  refund i s  f i l e d  w i t h i n  one 
yea r  from t h e  end of any ca l enda r  q u a r t e r ,  the  excess  of 
t h e  f u e l  tax component f o r  such q u a r t e r  s h a l l  b e  refunded. 
Such excess  s h a l l  b e  refunded only  t o  t h e  e x t a n t  of t h e  
payment t o  t h e  o t h e r  s t a t e ,  and i n  no case t o  exceed t h e  
a p p l i c a b l e  State  ra te  per g a l l o n  i n  a f f e c t  under  Article 
12-A of t h e  Tax Law. No refund is a l l owab le  f o r  any 
amount of t h e  sales tax component of  t h e  f u e l  u se  t a x .  A 
claim f o r  re fund  of such excess  c r e d i t s  s h a l l  be  made on 
form MT-906, claim f o r  f u e l  u se  t a x  refund." 

B. That 20 NYCRR 494.3(a) p rov ides ,  i n  p e r t i n e n t  par t ,  as fo l lows:  

"A claim f o r  refund based upon t h e  f u e l  use  tax component 
of the f u e l  u s e  taxes pa id  o t h e r  s tates must be f i l e d  
w i t h i n  t h e  one-year pe r iod  commencing on t h e  l a s t  day of 
t h e  ca l enda r  q u a r t e r  from which t h e  excess  c r e d i t  was 
de r ived  .” 

C. That, f o r  t h e  pe r iod  ended March 31, 1981, p e t i t i o n e r ' s  Claim f o r  

Refund f o r  Fue l  Use Tax Refund was da t ed  A p r i l  19, 1982 and r ece ived  by t h e  

I 

Department 

March 

of Taxa t ion  and Finance on A p r i l  21, 1982. I n  o r d e r  f o r  s a i d  refund 

claim t o  have been t ime ly  f i l e d ,  i t  would have t o  have been f i l e d  on o r  b e f o r e  

31, 1982. Sa id  claim f o r  refund was, t h e r e f o r e ,  not  t ime ly  f i l e d  and 

p e t i t i o n e r  is n e i t h e r  e n t i t l e d  t o  a refund nor  e n t i t l e d  t o  have t h e  amount 
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claimed as a refund f o r  such p e r i o d  o f f s e t  a g a i n s t  i t s  assessment f o r  unpaid 

t r u c k  mileage tax. 

D .  That  f o r  t h e  p e r i o d s  ended December 31, 1980 and March 31, 1982, t h e  

Audit  D i v i s i o n  d i d  no t  r e c e i v e  f u e l  u s e  t a x  refund claims u n t i l  p e t i t i o n e r ' s  

o f f i c e  manager p resen ted  such claims dur ing  a f i e l d  a u d i t  which commenced on 

May 31, 1983. P e t i t i o n e r  has  t h e  burden of proving t h a t  such re fund  claims 

were t imely  f i l e d  and p e t i t i o n e r  has f a i l e d  t o  s u s t a i n  its burden of proof .  

P e t i t i o n e r  is n o t ,  t h e r e f o r e ,  e n t i t l e d  t o  a refund of f u e l  u s e  t a x  f o r  t h o s e  

p e r i o d s  nor is i t  e n t i t l e d  t o  have t h e  amounts claimed as re funds  f o r  such 

p e r i o d s  o f f s e t  a g a i n s t  i ts assessment f o r  unpaid t r u c k  mileage tax. 

E. That t h e  p e t i t i o n  of Cleveland General  Transpor t  Co., Inc. is denied 

and t h e  Assessment of  Unpaid Truck Mileage Tax i s s u e d  on November 3 ,  1983 i s  

hereby s u s t a i n e d .  

DATED: Albany, New York 

FEB 2 0 1987 

STATE TAX COMMISSION 

PRESIDENT 


