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FINDINGS OF FACT

ubonnay's Cafe, Ltd. (hereinaiter "the corporation"), a
pwned and operated a tavern known as Dubonnay's at Lake

» Valley Cottage, New York from February, 1979 until the
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end of November, 1981, Petitioner, Frank Colett, was the president of the
corporation and operator of the tavern.

2, On December 15, 1981, the corporation sold the business to J.P.A. Lake
Road Cafe, Ltd. A Notification of Sale, Transfer or Assignment in Bulk bearing
the date of December 28, 1981 was filed by the escrow agent, Attorney Ralph T,
Romano, said document having been received by the Sales Tax Bureau of the
Department of Taxation and Finance on January 4, 1982. The Notification stated
that the total sales price of the business was $170,000.00. No amount was
listed for furniture and fixtures.

3. On March 29, 1982, the Audit Division issued to the corporation a
Notice of Determination and Demand for Payment of Sales and Use Taxes Due for
the period June 1, 1979 through November 30, 1981, asserting total tax due in
the amount of $4,025.89, plus penalty of $539.12 and interest of $414.27, for a
total amount due of $4,979.28. The Notice informed the corporation that a

markup of its purchaseg reported om the completed Bulk Sale Questionnaire

resulted in an increase in reported taxable sales of 9 percent. For the period
ended November 30, 1981, in addition to asserting sales tax due in the amount

of $137.41, the Audit Division estimated that, upon its sale of the tavern
business to J.P.A. Lake Road Cafe, Ltd., furniture and fixtures in the amount

of $50,000.00 were transferred and, therefore, asserted bulk sales tax due of
$2,125.00. At the hearing held herein, the Audit Division stated that this

bulk sales tax estimate was incorrect and, after examination of the contract of
sale, bill of sale and consent to assignment of lease, agreed that only $15,000.00
was subject to tax. Therefore, the Audit Division reduced its assessment of

bulk sales tax due from $2,125.00 to $637.50 and the total tax due for this

period from $2,262.41 tp $774,91. On the same date, the Audit Division issued
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CONCLUSIONS OF LAW

1135 of the Tax Law requires every person to collect tax,

its sales and to make such records available for inspection
e records are not provided or are incomplete or insufficient,

ermined on the basis of external indices (Tax Law §1138[a]).
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C. That the Audit Division reasonably calculated petitioners' tax liability,
rdkeeping is faulty, exactness is not required of the

examiner's audit (Matter of Meyer v, State Tax Commission, 61 A,D.2d 223), The

burden rests upon the| taxpayer to demonstrate by clear and convincing evidence

that the method of audit or the amount of tax assessed was erroneous (Matter of

Surface Line Operator

J Fraternal Organization v. Tully, 85 A.D.2d 858)., Peti-
tioners have not sust%ined their burden of proving that the audit method employed
or the amount of tax assessed was erroneous.

D. That the petition of Dubonnay's Cafe, Ltd. and Frank Colett are

denied and the notices of determination and demand for payment of sales and use
taxes due dated March 29, 1982 and December 30, 1982, after modification in

accordance with Finding of Fact "3", are sustained.
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