STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

RICH PRODUCTS CORP. DECISION

of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Periods Ended May 31,
1978 through November 30, 1980. :

for Revision of a Detgrmination or for Refund

Petitioner, Rich | Products Corp., 1150 Niagara Street, Buffalo, New York
14213, filed a petition for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the periods ended

May 31, 1978 through November 30, 1980 (File No. 46002).

A hearing was held before James J. Morris, Jr., Hearing Officer, at the
offices of the State Tax Commission, State Office Building, 65 Court Street,
Buffalo, New York, on June 18, 1985 at 9:15 A.M., with all briefs received by
October 11, 1985. Petitioner appeared by Hodgson, Russ, Andrews, Woods &
Goodyear, Esqs. (Victor T. Fuzak, Esq., Paul R. Comeau, Esq. and Mark S. Kleinm,
Esq., of coumsel). The Audit Division appeared by John P. Dugan, Esq. (Deborah J,
Dwyer, Esq., of counsel).

ISSUE

Whether certain reports purchased by petitioner constitute taxable informa-
tion services, the receipts of which are subject to the tax imposed by section
1105(e) (1) of the Tax|Law.

FINDINGS OF FACT

1. On June 1, 1983, the Audit Division issued to petitionef, Rich Products

Corp., a Notice of Determination and Demand for Payment of Sales and Use Taxes
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24, SAMI does not provide the raw material (thevdata base) to its customers.
25, Due to the variables involved, determinations as to universe (which
products does a customer want information on and consider equivalent or competing),
market area, measurement (comparison per dollar volume, case, etc.), time
frame(s), etc. which make up a customer's "profile", it is unlikely that a SAMI
report prepared for ome customer will be the same as a report furnished another
customer.
26, SAMI is currently working with approximately 12,000 client profiles.

27. Manufacturers of products similar to those produced by petitioner may

have requested information similar to that requested by petitioner; however,

since such requests would vary (i.e., different profile due to different universe,

measurement, geographical area, etec.), the reports furnished would be different.

28. As part of the audit process, on September 10, 1981, petitioner

applied for an advisory opinion concerning the taxability of the services and

reports it purchased from SAMI. The advisory opinion issued on March 16, 1983

(prior to issuance of the notice of determination and demand) determined that

the services and reports purchased by petitioner from SAMI were taxable informa-

tion services. Said advisory opinion apparently concluded that the SAMI
services were an information service and that, although the service appeared to

meet the first half of the exclusion provided in section 1105 from the imposition

of tax, i.e., personal and individual in pature, it was not shown that the
information is not or may not be incorporated into reports furnished to others
thereby satisfying the second part of the exclusion.

CONCLUSIONS OF LAW

A. That section|1105(c) (1) of the Tax Law imposes a sales tax on:

"(c) The receipts from every sale, except for resale, of the
following services:
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(1) The furnishing of information by printed, mimeographed or
multigraphed matter or by duplicating written or printed matter in
any other manner, including the services of collecting, compiling or
analyzing informltion of any kind or nature and furnishing reports

thereof to other persons, but excluding the furnishing of information
which is personal or individual in nature and which is not or may

not be substantially incorporated in reports furnished to other persons,
and excluding the services of advertising or other agents, or other
personsg acting in a representative capacity, and information services
used by newspapers, radio broadcasters and television broadcasters in
the collection and dissemination of news." (Emphasis supplied.)

B. That an information service is defined by 20 NYCRR 527.3(a)(2) as

"[tlhe collecting, compiling or amalyzing [of] information of any kind or nature

and the furnishing [of] reports thereof to other persons...".

C. That the regulation (20 NYCRR §527.3[a]l[3]) further provides that,

"[a]lmong the services which are information services are credit reports, tax or

stock market advisory and analysis reports and product and marketing surveys.”

D, That since SAMI collects, compiles and analyzes data, it engages in

the furnishing of information and its reports constitute an information service

within the meaning of [respectively, section 1105(c) (1) of the Tax Law and 20

NYCRR 527,.3(a)(2).

E, That section 171 of the Tax Law provides, in pertinent part:

"The State Tax Commission shall...

* % %
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F. That with respect to the application of the advisory opinion to this

determination, it should be noted that were the advisory opinion to have
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the vendor of such reports, SAMI itself, from selling that same information to

others and in fact inherently contemplates the same.

H. That the confidential relationship developed between SAMI and its
customers, i.e., no SAMI representatives may work for competing customers, SAMI
representatives may not disclose reports for one customer to other SAMI represen-
tatives and reports for one customer are never shown to other customers (Findings
of Fact "14", "15" and| "16"), are likewise in protection of the proprietary and
competitive interest of the customer. Knowing "what" a person is looking at
could give away marketing strategy. However, in this regard it is the fact of
the report and the parameters of the report that are confidential. There are
no prohibitions or confidentiality with respect to the actual information
contained in such reports. SAMI may sell the information on how in any marketing

area a particular product is doing vis~—a-vis other particular competing products

or on its own to other| customers. Thus, while there is a prohibition against

disclosing what info tion a client requested, there is no prohibition against

disclosing the same information to other customers,

I. That the statutory test for exclusion from the tax on information
services is not whether the fact of the report is not or may not be incorporated
into reports furnished other persons, not whether the report itself is shown to
other persons, nor whether portions of the report are lifted and incorporated
into reports which are| or may be furnished others. The test for exclusion is
whether the information contained in the reports is or may be incorporated into
reports furnished to others.
J. That clearly the information contained in any report furnished by SAMI
to one customer, i.e., how much of any particular product or products was

shipped from warehouses to grocery stores in any market, for any period, in any
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olume, quantity, etc.), may be incorporated in reports

furnished others and is in fact incorporated in reports to other manufacturers

of like products.
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to the market movement of any particular products is no

more personal or individual to petitioner as it may be to any other competing

manufacturer.

The statutory exclusion does not require customized, individualized

reports; 1t requires the information to be of a unique, personal, individual

nature and, under the

ircumstances herein, it i1s not (see Matter of Twin Coasts

Newspapers, Inc. v. State Tax Commission, 101 A.D.2d 977, appeal dismissed 64

N.Y.2d 874).
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