STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

PENN STATION BOOKSTORE, INC,

of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period March 1, 1979
through May 31, 1982. :

for Revision of a Detgrmination or for Refund

In the Matter of the Petition

of

STEVE KAPLAN, DECISION
PRESTIDENT OF PENN STATION BOOKSTORE, INC.

of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September 1, 1981
through May 31, 1982,

for Revision of a Detarmination ot for Refund :

In the Matter of the Petition :
of :

GEORGE KAPLAN,
OFFICER OF PENN STATION BOOKSTORE, INC.

..

of Salesz and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period September 18, 1981
through May 31, 1982. :

for Reﬁision of a Detgrmination or for Refund

Petitioner, Penn Station Bookstore, Inc., 1 Penn Plaza, Lower Level, New
York, New York 10001, |filed a petition for revision of a determination or for
refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period March 1, 1979 through May 31, 1982 (File No. 45035).
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Kaplan, President of Penn Station Bookstore, Inc., 60-10
New York 11377, filed a petition for revision of a
efund of sales and use taxes under Articles 28 and 29 of
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ties asserted against petitioners for failure to report a
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FINDINGS OF FACT

1983, as the result of a field audit, the Audit Division
ermination and Demand for Payment of Sales and Use Taxes
» Penn Station Bookstore, Inc. (the "Corporation"), in
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d Mr. Kaplan's liability as a corporate officer of Penn
. during the stated period. A third notice was issued on
George Kaplan as officer of the Corporation in the amount
nalty and statutory interest for the period September 18,

982,

982, George Kaplan executed a consent extending the

period of limitation for assessment of sales and use taxes from the period

March 1, 1979 through August 31, 1979 to December 20, 1982,

On November 19,

1982, Mr. Kaplan executed a second consent extending the period for assessment

of sales and use taxes from the period March 1, 1979 through November 30, 1979

to March 20, 1983.
3. Penn Station

magazines, cigarettes

booth in New York City

Bookstore, Inc. operated a newsstand selling newspapers,
cigars, candy, greeting cards and other sundries from a

7's Pennsylvania Station. On or about September 18, 1981,

Steve Kaplan purchased all of the existing shares of the Corporation and also

assumed the office of

newsstand, conducted sales and signed the Corporation's sales tax returns.

father, George Kaplan
the newsstand,
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Division:

president of the Corporation. Mr, Kaplan managed the
His

, was the Corporation's vice-president and also worked in

On audit, the following records were made available to the Audit

bank statements for the period March 1, 1979 through June 30, 1981;

cash receipts and dishursements journals for the period October 1, 1981 through

May 31, 1982; purchase invoices for the months of October 1981 through October




.

1982; and federal tax returns for the fiscal years ended July 31, 1979 and

July 31, 1980. The newsstand's cash register did not produce a tape, and sales

receipts were not utilized; consequently, a verifiable record of individual

sales did not exist. |The auditor performed a reconciliation of sales tax

returns, federal returns and cash receipts books which showed substantial

agreement in the category of gross sales. The auditor also conducted a review

of the Corporation's bank statements for the period March 1, 1979 through

May 31, 1981 which revealed that total bank deposits in that period exceeded

the Corporation's reported gross sales in the same period by the amount of

$429,145.00, or by 39,875 percent. These deposits were treated as unreported

gross sales. Consequently, the auditor increased reported gross sales for each

sales tax quarter by 39.875 percent to calculate adjusted gross sales of

$2,116,421.00, and additional gross sales for the audit period of $603,341,00,

5. The Audit Division then conducted a test period and markup audit.

Using purchase invoices from the month of October 1982 and actual selling

prices, the auditor determined the following markups on taxable items:

Cigarettes 68.5467
Cigars & tobacco 50.871%
Candy 100.224%
Sundries 85.465%
Greeting cards 100.000%Z (estimated by the auditor

on the basis of audit
experience)

These markup percentages were applied to purchases for the period December 1,

1981 through May 31, 1982, resulting in audited taxable sales for the period of

$105,531.00., The auditor then calculated a percentage of taxable sales to

gross sales by dividinf adjusted gross sales for the test period ($357,366.00
e

or reported gross sal
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s increased by 39.875 percent) into audited taxable

figure of 29,53 percent. This percentage was applied to
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the Corporation's taxable purchases for the test period ($57,121.17) remained
in the Corporation's inventory. The Corporation's federal tax return for the
fiscal year ended July 31, 1982 showed an increase in inventory of $13,300.00,

CONCLUSIONS OF LAW

A, That petitioners did not maintain sales slips, cash register tapes or
any other documents which would serve as a verifiable record of taxable sales.
Furthermore, a comparison of deposits to the Corporation's bank aceount and
reported gross sales revealed significant underreporting of sales. Under these
circumstances, the Audit Division was warranted in resorting to external

indices to estimate the amount of sales tax due [Matter of Sakran v, State Tax

Comm., 73 A.D.2d 989; Tax Law, §1138(a)].

B. That although the Audit Division was justified in relying upon such
information as it had available to determine the taxes due, the petitiomers
have shown several errprs in the audit as summarized below:

1) The audit under consideration overstated gross receipts by failing
to account for returned checks and by including in gross receipts deposits
made to Citibank account number 026-027-461. Gross receipts for the
quarter ended May| 31, 1979 should be reduced to $153,268; for the quarter
ended August 31, 1979, $128,852; for the quarter ended November 30, 1979,
$148,527; for the| quarter ended February 28, 1980, $102,964; for the

quarter ended May| 31, 1980, $103,212; for the quarter ended August 31,

1980, $145,267; for the quarter ended November 30, 1980, $155,340; for the
quarter ended February 28, 1981, $190,311; for the quarter ended May 31,
1981, $115,745; and for the quarters ended February 28, 1982 and May 31,
1982, zero.

2) Sales tax was included in the selling price of taxable items, thus

the markup on taxgble purchases was too high (Finding of Fact "8").
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