STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

JACK| LaRUSSA DECISION
D/B/A JACK'S PIZZA :

of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the period December 1, 1978
through May 31, 1982,

for Revision of a DetErmination or for Refund

Petitioner, Jack LaRussa d/b/a Jack's Pizza, 1576 Green Avenue, Brooklyn,

New York 11237 filed a petition for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period
December 1, 1978 through May 31, 1982 (File No. 44452, 44453),

A hearing was held before Jean Corigliano, Hearing Officer, at the offices
of the State Tax Commission, Two World Trade Center, New York, New York om
November 19, 1985 at 9:15 a.m. Petitioner appeared pro se. The Audit Division
appeared by John P. Dugan, Esq. (Michael J. Glannon, Esq. of counsel).

ISSUE

Whether the Audit Division correctly determined sales and use taxes due

from petitioner.

FINDINGS OF FACT

1. The Audit Division issued to petitioner two notices of determination
and demand for payment of sales and use taxes due. The first, dated March 18,
1982, asserted taxes due of $1,000.00 for the period December 1, 1978 through
February 29, 1979, plus penalty and interest. The second, dated February 18,
1983, asserted taxes due of $5,600.53 for the period March 1, 1979 through May 31,

1982, plus penalty and interest.
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La Russa's viewed their home and business as coextensive.
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CONCLUSIONS OF LAW

That petitiomer's failure to maintain records of sales, as he was

tion 1135 of the Tax Law, made it virtually impossible for
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the Audit Division to verify the aceuracy of his reported taxable sales. Under
the circumstances, the Audit Division's resort to external indices to estimate
the sales tax due was proper in accordance with section 1138(a) of the Tax Law,

and the audit methodology chosen was reasonmable under the circumstances (Matter

of Grant Co, v, Joseph, 2 N.Y.2d 196).

B. That petitioner has proven that the audit findings were erroneous to

the extent indicated in Findings of Fact "9",."10", "11" and "12". Consequently,

the Audit Division is| directed to recalculate petitioner's sales tax liability

using the following criteria:

a. Ten percent of petitiomer's flour purchases were used for personal
consumption. Furthermore, 1.5 pounds of flour were used to

produce each pizza. Estimated gross pizza sales shall be recalcu-
lated accordingly.

b. There is no basis for the determination that the second observa-
tion test, which was conducted over a four hour period and
produced a record of actual sales made, was less reliable, less
accurate or less representative of overall sales than the first
test which lasted only one hour and produced no record of actual
sales made. |This 1s especially true since the first auditors
specifically noted that most of the sales they observed were of a
pizza slice and a beverage, while the test was used to estimate
sales other than pizza. Consequently, the results of the second
test ($8.10 In a four hour period) shall be used exclusively to
estimate sales other than pizza., Furthermore, this estimate
shall be based on an ten hour business day.

C. That where adequate books and records are not available, the Audit
Division has a duty to choose an audit method reasonably calculated to reflect

the taxes due (Matter of Meyer v. State Tax Commission, 61 A.D.2d 223). The

auditor's valuation of the tables and chairs had no basis whatsoever, as
reflected in his statement at hearing that "this was a decision between myself
and my supervisor to value it at that particular amount." Accordingly, the

assessed use tax of $120,00 is cancelled.
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That where the taxpayer affirmatively establishes that failure to

comply with the tax law was due to a reasonable cause which clearly indicates

an absence of gross negligence or willful intent to evade the taxing statutes,

the Tax Commission may abate interest and penalties assessable under section

1145 of the Tax Law (20 NYCRR 536.1). Petitioner attempted to compensate for

his lack of fluency in English and his consequent inability to keep adequate

records by engaging the services of an accountant.

It was his accountant's

failure to keep the required records which caused whatever underreporting of

sales that may have occurred.

Consequently, penalties and interest above the

statutory minimum shall be abated.

El

That the petition of Jack LaRussa d/b/a Jack's Pizza is granted to the

extent indicated in Conclusions of Law "B", "C" and "D"; that the notices issued

on March 18, 1982 and

February 18, 1983, respectively, shall be modified accord-

ingly; that in all other respects the petition is denied.

DATED:

APR 041986

Albany, New York
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